United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLANTS 


IX THE 


United States Court of Appeals 

District of Columbia 


No. 8636 


158 


EUGENE CABLE and PHILIPPINE GROSS CABLE, 

A ppel la iits. 


FRANK C. WALKER, as POSTMASTER GENERAL 
OF THE UNITED STATES, Appellee. 


Appeal from the District Court of the United States 
For the District of Columbia. 


Warre|x Craven, 

4407 Leland Street, 

Chevy Chase, Md., 

Ct\unsel for Appellants. 


Harry A. Lieb, 

20 Broadway, 

New York, N. V., 
Of Counsel. 

Jacob W. Friedman, 
170 Broadway, 
New York, X. Y ., 
Of Counsel. 


f ' r 

... 


COJRTOr APPEALSFORTHE 
Q\ c . TRICT OF CO! .UMBl A 


FILEO JAN - 1945 


/• y J y “r~ 


CLERK 








INDEX 


PAGE 

Jurisdictional Statement ... 1 

Statement of Case . 2 

Statement of Points . 4 

Summarr of Argument . 4 

Argument .. 5 

1. The Post Office Department failed to establish 

a prima facie case for the issuance of a fraud 
order . 5 

2. Without proof of fraud in fact, as distinguished 

from mere opinion, a fraud order may not law¬ 
fully issue . 18 

3. The exclusion by the Department of appellants’ 

affidavits and other data was erroneous and 
unfair . 20 

Conclusion . 24 

TABLE OF CASES CITED 

American School of Magnetic Healing v. McAnnultv, 

187 U. S. 94, 47 L. Ed. 90 . 19 

Hail v. Willcox, C. C. S. D. N. Y., 225 F. 333. 22 

l\ S. and Interstate Commerce Commission v. Abilene 
& Southern Rv. Co., 265 IT. S. 274, 44 S. Ct. 565, 

69 L. Ed. 1016 . 22 

Elliott Works v. Frisk, D. C. S. D. Iowa, 58 F. 2d 820 23 

Farley v. Simmons, 99 F. 2d 343 . 23 

School District v. Ins. Co., 101 U. S. 472 . 23 

STATUTES, TEXTS AND OTHER AUTHORITIES 

D. C. (’ode (1929) Title 18, Ch. 3, Sec. 43. 1 

D. C. Code (1929) Title 18, Ch.‘2, Sec. 26. 2 

Richardson on Evidence, 3d ed. Sec. 16 .. 23 

U. S. Code, Title 39, Secs. 259 and 732 .. 2 























IN THE 


United States Court of Appeals 

District of Columbia 


No. 8636 


EUGENE CABLE and PHILIPPINE GROSS CABLE, 

Appellants, 


v. 


FRANK C. WALKER, as POSTMASTER GENERAL 
OF THE UNITED STATES, Appellee . 


Appeal from the District Court of the United States 
For the District of Columbia. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District 
Court of the United States for the District of Columbia. 
In an action to restrain the Postmaster General of the 
United States from enforcing a fraud order theretofore 
issued by him against appellants, judgment was directed 
in favor of the appellee (R. 58-59). 

The jurisdiction of the District Court rests on 1929 
Code for the District of Columbia, Title IS, Chapter 3, 
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Section 43, and United States Code, Title 39, Sections 259 
and 732. 

The jurisdiction of the Court of Appeals is found in 
1929, Code for the District of Columbia, Title IS, Chap¬ 
ter 2, Section 26. 

! STATEMENT OF CASE 

This case involves the power of the Postmaster Gen¬ 
eral of the United States to issue fraud orders: the char¬ 
acter of the evidence sufficient to justify a fraud order; 
and the proceedings in a departmental hearing prior to 
the issuance of the order. 

Appellants for about nine years had been engaged in 
the business of manufacturing and selling a preparation 
for the treatment of pyorrhea, bleeding gums and trench 
mouth. This product was known to dentists as Trenchene 
and to the lay public as Pv-ro. Appellants had spent 
considerable sums in advertising and had been conducting 
their business in New York City, where they resided. 
Their product had met with favor at the hands of the 
public and the dental profession, all of -which resulted 
in the building up of substantial good will. 

On October 21st, 1940, appellants were caused to be 
served by appellee with a citation to show cause why a 
fraud order should not be issued against them on the 
ground that they were engaged in conducting a scheme 
for fraudulently obtaining money through the mails (R. 
2). i In pursuance of this citation a hearing was pur¬ 
ported to be held on January 13th and 14th, 1941, at the 
Post Office Department at Washington, D. C., before a 
representative of the Solicitor. The proceedings on this 
hearing will be more fully discussed under the appropriate 
points below'. Upon the conclusion of the hearing appel¬ 
lants filed a printed brief, a copy of which is incor¬ 
porated in the complaint (R. 3) by reference. Inasmuch 
as that brief constitutes a rather comprehensive exposition 
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of appellants’ position, the Court is respectfully referred 
thereto; the details of argument set forth in that brief 
will not be repeated. 

On May 14th, 1941, appellee issued against appellants 
a fraud order, by virtue of which, concededlv (R. 4, 38), 
all mail matter addressed to plaintiffs and their agents 
was directed to be returned and delivered to the senders 
with the words “Fraudulent: mail to this address re¬ 
turned by order of Postmaster General” stamped upon 
the outside, and whereby all postmasters were forbidden 
to pay any postal money orders drawn to the order of 
plaintiffs (appellants). 

Thereupon appellants commenced this action to re¬ 
strain appellee from enforcing the fraud order, alleging 
(R. 4) that its issuance was arbitrary, illegal, entirely 
lacking in evidence to support it, a gross abuse of dis¬ 
cretion, the outcome of an unfair purported hearing and 
otherwise in violation of appellants’ rights. 

The defense to the action was, briefly, that the issu¬ 
ance of the fraud order was based upon substantial evi¬ 
dence (R. 37) and that appellants were given a full and 
fair hearing (R. 37-38). 

In pretrial proceedings it was agreed that the fore¬ 
going generally constituted the issues presented (R. 57). 

The cause came on for trial before the Honorable 
Daniel W. O’Donoghue. It was agreed that a determina¬ 
tion might be made upon an inspection of the record of 
the proceedings in the Post Office Department without 
additional evidence. The Court found that there was 
substantial evidence to sustain the fraud order and that 
the exclusion of certain proof tendered by appellants was 
correct; judgment for appellee was directed accordingly 
(R. 58-59). 
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STATEMENT OF POINTS 

1. The Post Office Department failed to establish a 
primal facie case for the issuance of a fraud order. 

2. Without proof of fraud in fact, as distinguished 
from mere opinion, a fraud order may not lawfully issue. 

3. The exclusion by the Department of appellants’ 
affidavits and other data was erroneous and unfair. 


SU1 


[ARY OF ARGUMENT 


The proof adduced by the Post Office Department 
against appellants and in support of the fraud order 
sought was wholly inadequate. It is admitted that it con¬ 
sisted of the testimony of two dentists and a physician. 
They stated that in their opinion drugs were only of slight 
aid in the treatment of pyorrhea and trench mouth, 
although all of them admitted that they had not used or 
tested appellants’ product and knew of no instance of its 
use. So the Department’s case is fatally defective in fail¬ 
ing to include evidence upon what, after all, is the only 
significant question in the case, namely, the actual merit 
of the product involved. 

The Supreme Court of the United States has explicitly 
held that the proper basis for the issuance of a fraud 
order must be a finding of fact and not a matter of opin¬ 
ion. The Postmaster General, or his representative, may 
not set himself up as the arbiter of the validity of con¬ 
flicting scientific views. The applicable rule of law has 
been ignored herein. The delivery of appellants’ mail 
has been stopped upon the foundation of abstract opinion. 
The Postmaster General has arrogated to himself dan¬ 
gerous and intolerable powers, destructive of individual 
rights and inimical to the public interest. 


;> 


The Postmaster General denied appellants a fair 
hearing in that his representative refused to receive proof 
tendered in the form of affidavits. To produce the wit¬ 
nesses at the hearing would have subjected appellants 
to insuperable expenses inasmuch as the witnesses re¬ 
sided at great distances from Washington. This ruling 
was made despite the circumstance that in another unre¬ 
lated hearing the Postmaster General received, over ob¬ 
jection, affidavits when offered by the Department itself 
in support of the charges. Although a government 
agency may perhaps insist upon some measure of tech¬ 
nical compliance with the common law rules of evidence, 
it should not be permitted to follow different standards 
for the Department and for a respondent. It may not 
fairly reject defensive proof of a certain quality while 
accepting like proof when offered in furtherance of the 
charges. The placing of respondents at such a disadvan¬ 
tage is repugnant to the most elementary standards of 
justice and is indicative of a disposition of the Depart¬ 
ment to promote the issuance of a fraud order by what¬ 
ever means. 


ARGUMENT 

1. The Post Office Department failed to establish a 
prima facie case for the issuance of a fraud order. 

The state of the pleadings themselves is such as to 
dispense with extended argument hereunder. The com¬ 
plaint alleges (R. 3), and the answer admits (R. 37) 
the truth of the allegation (with the unimportant excep¬ 
tion of the characterization “purported”): 

“9. That defendant’s purported proof consisted, 
in substance, of the testimony of two dentists and a 
physician that in their opinion drugs were only of 
slight aid in the treatment of pyorrhea and trench 
mouth, although all of them admitted that they had 
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not used or tested the plaintiffs’ product and knew 
of no instance of its use.” 

That is a correct summarization of the evidence, as in¬ 
deed appellee by his admission conclusively concedes it 
to be. Inasmuch as appellants urge the inadequacy of 
the evidence before the Department, we regard it as neces¬ 
sary to treat concisely of the testimony of every witness. 

Before discussing the dentists and physician, we 
advert briefly to two other witnesses. The first was a 
Post Office inspector named Dana F. Angier, who stated 
that the only “complaint” ever received by the Depart¬ 
ment concerning the product was from a Mrs. Slocum who 
had ordered Py-ro, had gotten it but had never used it 
(R. 71, 85, 87). When it is recalled that the preparation 
had been openly sold for a number of years, the failure 
of eVen a single user to complain makes the case almost 
sui generis in Post Office Department annals. On the 
further subject of the Department’s failure to test the 
product for the purposes for which it was intended, In¬ 
spector Angier made it quite clear that none of the bottles 
of the fluid mailed by appellants in response to test letters 
sent by inspectors were ever used (R. 88). The second 
witness was Clarence D. Wright, a chemist, who testified 
that he made no tests to determine the products phenol 
coefficient, that is, its “relative germicidal value in com¬ 
parison to a solution of phenol” (R. 93-94), and declared 
that it could correctly be called “a modified Dakin’s so¬ 
lution,” precisely as it is labelled (R. 97). 

The Department offered Dr. Taylor, a dentist, as its 
chief witness. His clinical experience with Py-ro was 
absolutely nil. Thus he testified (R. 117): 

“Q. You never used this preparation at all, did 
you, Doctor? A. No, I never heard of it. 

“Q. Prior to when? A. Until it was brought 
to my attention. It was a week or two ago, I guess. 
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“Q. Are you positive that is the first time in your 
life that you ever heard of it? A. Yes, sir.” 

Picture his embarrassment when a minute later he was 
constrained to admit that he remembered (minutes, pp. 
52-54) receiving almost five years before a letter from a 
dentist named Dr. Frank J. Rowell (the witness knew 
him well, volunteering the information (R. 118) that “lie 
practiced dentistry in Washington for 23 years, and at 
the time he wrote this letter he had an office in Miami, 
Florida”), wherein the product and its merits were fully 
described. His lame failure to recall one part of the let¬ 
ter (R. 120)—to say nothing of the concerted efforts of 
Department counsel and the Solicitor to come to his as¬ 
sistance and to delete from the record the references to 
the letter (R. 120-127)—cannot detract from the ines¬ 
capable inference that the witness had scant regard for 
the truth. This is not an argument—nor are several 
others we shall make—addressed to the weight of the 
evidence or to the mere credibilitv of witnesses. We 
merely desire to show that the witnesses not only failed 
to establish the barest minimum of a case for the Depart¬ 
ment, but in many instances zealously transcended the 
bounds of fairness and integrity in their efforts to fortify 
the palpable shortcomings of their testimony. 

Dr. Taylor declared that less than one-fifth of all 
dentists were periodontists—specialists in the treatment 
of periodontoclasia, the technical term for pyorrhea— 
and that few of the others were qualified to treat the con¬ 
dition (R. 128-129). He insisted that the operative pro¬ 
cedure was the only correct method; of other dentists he 
said (R. 129): 

nm m * f-jjQgg w jj 0 resort to drugs, according 
to my mind, I have told hundreds of them, that vou 
just can’t cure jt by the use of drugs.” 
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He reiterated that “a great majority” (R. 126) of the 
dentists practicing in the United States were not qualified 
to treat cases of pyorrhea. The trouble with their pro¬ 
cedure, he indicated (R. 129), was that they would “use 
some medicament.” Of course, the only possible reason¬ 
able inference from the tenor of his testimony is that 
there are quite evidently two schools of thought among 
practicing dentists: Dr. Taylor is a dogmatic exponent 
of the operative procedure, while others—and his testi¬ 
mony demonstrates that they are the vast numerical ma¬ 
jority—incline towards medication. But, as we shall dem¬ 
onstrate, neither the Post Office Department nor the 
Court may with propriety set itself up as the arbiter of 
conflicting medical or dental theories which are reason¬ 
ably entertained by divergent professional men. 

Even Dr. Taylor conceded specifically that bacterial 
irritations caused pyorrhea (R. 135), and had this further 
to say concerning the role of germs (R. 136): 

“Q. Now, in every case of pyorrhea are there 
germs in the denuded pockets? A. Oh, yes. There 
is always germs. 

“Q. And what effect do the germs have on the 
progress of the disease? A. They destroy the weak¬ 
ened tissues. As soon as vou lower the vitality of 
the tissues in the mouth, or in any part of the body 
where it comes in contact with the pathogenic micro¬ 
organisms, these pathogenic micro-organisms jump 
on those cells and devour them. They can’t do it 
so long as it is a healthy cell, but as soon as the cell 
is weakened in vitality, why then the germs can be¬ 
gin their work and destroy it.” 

And about the fundamental need for destroving the germs 
(R. 139): 

“Q. Would you say that the removal of the septic 
condition is of primary importance in the treatment 
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of pyorrhea? A. Oh, yes. There is no question about 
that. 

“Q. And that is the septic condition which has re¬ 
sulted from the infection, is it not? A. Yes.” 

In the same connection, counsel for plaintiffs asked 
Dr. Taylor whether a certain statement made by Dr. F. 
W. Broderick in his monumental treatise, “Pyorrhea 
Alveolaris,” was substantially correct (R. 139). We shall 
not quote the passage again (it is printed at pages 25-26 
of our original brief appended to the complaint); in es¬ 
sence it proclaims the bacteria to be the all-important fac¬ 
tor in the etiology of pyorrhea and that the treatment 
must be directed to the destruction of the micro-organisms 
and the removal of the sepsis resulting from the infection. 
Dr. Taylor, incidentally, said that he was familiar with 
Dr. Broderick and his book, although he said about this 
eminently readable (at least to counsel) work (R. 147): 

“I read about two-thirds of it. It is the most 
complicated book I ever attempted to study.” 

Few things are better established in trial procedure— 
even in law courts where the strictest rules of evidence 
obtain—than that one may cross examine a medical or 
scientific expert witness by contrasting his opinion with 
that of others on the same subject-matter; he may be 
asked whether he agrees with any specified layman; the 
question is not rendered improper when the other opin¬ 
ion mentioned by his questioner happens to be one ex¬ 
pressed by an authority who may be just as distinguished 
as the witness; and most certainly the other opinion is 
not rendered unmentionable by its inclusion in a published 
work. Nevertheless, despite extended argument (R. 140- 
147), the question was repeatedly excluded, and upon 
grounds each of which was more fatuous than the next. 
First, the Solicitor said (R. 141), “There is no proof here 
that the statement which you read is, in fact, an expression 
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of opinion.” Then (R. 142) the Solicitor hinted that coun¬ 
sel should use the work to frame his own questions with¬ 
out reference to the source; then (R. 144) note this rul¬ 
in'*; by the Solicitor: 

“If it is a recognized scientific work properly iden¬ 
tified by the witness, he might be asked on cross- 
examination if he agreed with a particular statement 
made by the author of the book.” 

When counsel said he did not have the book at hand, the 
Solicitor promptly adopted this as an additional reason 
for holding the question objectionable (R. 144), and say¬ 
ing further (R. 145) there was no proper proof that the 
statement was ever made. The Solicitor also expressed 
the fear that the record might disclose to anybody reading 
it thht this was actually a statement made by the author 
to whom counsel referred (R. 146). Few features of the 
case more vividly illustrate the unfairness of the Solici¬ 
tor than his almost instantaneous deviation from the 
ruling quoted at the top of this page. After the witness 
had identified Drs. Stillman and McCall as well known 
periodontists (R. 151) and pronounced their “Textbook of 
Clinical Periodontia” to be a standard treatise on the 
subject (R. 152), counsel, who held the book in his hand, 
attempted to read a single sentence therefrom for the 
purpose of ascertaining whether Dr. Taylor agreed with 
it. This was a literal compliance with the rule announced 
by the Solicitor a few minutes before (when it was evi¬ 
dent that counsel did not have at hand the book then 
being discussed). Nevertheless, an objection to the ques¬ 
tion was sustained (R. 156). 

Dr. Taylor was aggressively positive in averring his 
inflexible and unvarying opposition to the use of drugs 
in the treatment of pyorrhea (R. 165-166): 

“Q. Now, I think you have made it clear that you 
do not sanction the use of drugs for the correction 
and cure of pyorrhea, isn’t that so? A. Yes, sir. 
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“Q. Did you ever advocate the use of drugs as 
a matter of deep psychology of the patient? A. I 
don’t believe in that. I practice honest dentistry. I 
could make a barrel of money if 1 wanted to do things 
like that. 

“Q. Did you ever advocate the use of an alcoholic 
solution of iodine? A. Xo, sir, to no patient. 

“Q. Did you ever suggest that to other dentists? 
A. Xo, sir.” 

There is nothing equivocal about the foregoing: Dr. 
Taylor left no room for doubt that he had never advo¬ 
cated drugs in this connection. A minute later he was 
confronted with an article by himself in the Dental Cosmos, 
consisting of a paper on the subject read by him at the 
annual meeting of the Connecticut State Dental Asso¬ 
ciation (R. 166-167), wherein he wrote: 

“If we must use a drug perhaps the best one we 
can find in the pharmacopoeia is a two per cent alco¬ 
holic solution of iodine which is both stimulating and 
germicidal, ’ ’ 

and proceeded to give explicit instructions for its appli¬ 
cation to the tissues affected. Here is virtually a mathe- 
matical demonstration of Dr. Taylor’s flagrant disregard 
for his oath as a witness, and illustrates most cogently to 
what extremes he was ready to go to bolster the Depart¬ 
ment’s untenable thesis. The Court will remember that 
Dr. Taylor purported to be an impartial expert, sum¬ 
moned to give his dispassionate views on a technical sub¬ 
ject. Ilis efforts to extricate himself from the uncom¬ 
fortable position in which he found himself are pathetic. 
To begin with, he protested that he had made the state¬ 
ment ten years ago (R. 167)—although he had not quali¬ 
fied his original answers bv limiting them to anv time— 
and said his views were different now. When he had 
read the paper he admitted that he then thought there was 
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some efficacy in the use of a germicide (R. 168). The 
statement was true when he made it, he testified, but it 
was no longer true (R. 16S). (We, too, have difficulty 
in understanding this testimony.) He now doubted that 
the two per cent alcoholic solution of iodine had the 
strength required to kill germs, and in effect admitted— 
notwithstanding his earlier protestations that he was an 
honest practitioner—that dishonesty was nothing recently 
acquired, thus (R. 169): 

“Q. But, it was strong enough to kill germs? A. 
Well, I doubt it. 

“Q. Did you doubt it then? A. Yes. That was 
some of your psychological stuff.” 

He finally got to the point of questioning counsel, asking 
why he was being asked about these matters and whether 
they had any bearing on the case at all (R. 170). 

The necessary limitations of the length of this brief 
prevent us from quoting more extensively from the testi¬ 
mony of Dr. Taylor, the Department’s key witness. Be¬ 
fore leaving him, we desire to quote one additional pas¬ 
sage, which we feel has the effect of establishing the basic 
merit of appellants’ product (R. 173): 

“Q. Do you think that you can be of any help to 
us, Dr. Taylor, in telling us what the phenol co¬ 
efficient in numbers would be of a germicide suffi¬ 
ciently strong to kill the bacteria around the teeth? 
* * * You could tell us, could you not, what the proper 
phenol coefficient vrould be? A. Between—two to five 
per cent, something like that. 

“Q. So if it had a phenol coefficient of three or 
thereabouts, it would be sufficient to kill the bacteria? 
A. Yes, you could kill germs, with that. 

“Q. And in your experience anything that has a 
phenol coefficient like that would or would not be 
likely to injure the tissues seriously. A. No, it 
wouldn’t injure them unless it was applied too often 
and for too long a time.” 
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We mention the foregoing in view of the proof there¬ 
after proffered by appellants—and excluded, improperly 
we contend—that their product has a phenol coefficient of 
3.9 (R. 323-324). 

The next witness was Dr. Francis Arthur Arnold. This 
dentist, in common with all the witnesses called bv the 
Department, was testifying purely as a matter of opinion. 
While he admitted Dakin’s solution to be comparatively 
stable and considered it to be a germicide (R. 193) he 
had had no actual experience of any kind with plaintiffs’ 
product, testifying (R. 193-194): 

“Q. You never used this preparation ‘Pyro,’ did 
you? A. No. 

“Q. Do you know of any ease of its being used? 
A. No. 

“Q. So your testimony with regard to its efficacy 
is just based upon your general knowledge of the 
subject, and not upon any empirical consideration, is 
it? A. Not based on any use of ‘Pyro.’ ” 

Even on the very subject on which the Department had 
called him for the expression of his opinion, he was far 
from certain (R. 205): 

“Q. Can the reduction of bacteria be accomplished 
in all cases by local treatment? A. I don’t know’. 
Mv feeling is that thev can’t.” 

We have already indicated in our printed brief annexed 
to the complaint that this witness (brief, p. 10) squarely 
disagreed with the positive assertion of Stillman and Mc¬ 
Call that in cases of trench mouth primary attention in 
treatment must be centered on the numerical reduction 
and attenuation of the invading organisms (R. 194). But 
even he was bound to admit that swabbing the patient’s 
swollen mouth with various chemicals (e. g., hydrogen 
peroxide, silver salt, arsphenamine, sodium perborate) 
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was 'one method of treatment (R. 200), testifying on this 
point: 

“Q. Do you believe that practice results in killing 
the trench mouth germs? A. In the same manner 
it will kill those germs with which the oxygen comes 
in contact, the superficial germs. 

“Q. And there are some physicians and dentists 
who believe in oxidation rather than the use of germi¬ 
cides? A. Well, those are germicides. They believe 
in the principle of using oxygen liberating germi¬ 
cides.” 

We 'may even venture a homely illustration that the ap¬ 
parent conflict in medical or professional authorities on 
the efficacy of medication is more apparent than real: 
Soap and water, properly applied, will clean a dirty win¬ 
dow pane; in a few days dust may again become visible 
on the glass, but is that any reason for holding the soap 
and water to be ineffective? From one standpoint it may 
logically be argued that you cannot clean the pane unless 
you eliminate the causes of the dust that makes the pane 
dirty. So, there may be physicians or dentists who are 
not satisfied with any proposed therapeutic method that 
fail!? to reach the underlying causes—and these may em¬ 
brace tuberculosis, syphilis, trauma, pregnancy, senility 
and a variety of other factors. 

Thus, in line with what we have just said, the next 
witness, Dr. Fred W. Norris, took the position throughout 
his testimony (R. 211-215) that pyorrhea was the out¬ 
growth of different underlying systemic causes. Singu¬ 
larly enough, Dr. Taylor had testified (R. 147), that “In 
the majority of cases of pyorrhea, it is a local condition, 

caused from local conditions rather than from svstemic 

♦ 

conditions.” The basis of Dr. Norris’ opinions on this 
subject was that his duties required him to keep abreast 
of the modern consensus of medical opinion, his reading 
of textbooks on dentistry and his conferences with a 
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number of dentists (R. 210-211). The utterly superficial 
character of his knowledge on the important issues of the 
case is illustrated in this passage (R. 221-222): 

“Q. Did you ever conduct any experiments with 
a hypochlorite solution to determine the degree of 
penetration? A. No, sir; but I can answer that with¬ 
out conducting any experiments. 

“Q. Well, what is the basis of your knowledge? 
A. My knowledge of physiology and pathology; my 
conferences with a number of bacteriologists. 

“Q. Are you familiar with a five-minute test 
period required by Federal Government regulations 
in evaluating a liquid antiseptic? A. I am not fa¬ 
miliar with the—all of the tests that they now employ 
as standards. I am familiar with some of the tests 
they use. I have had a number of bacteriological 
tests made upon devices and preparations in the last 
few months.” 

Needless to say, none of the tests last referred to had 
anything to do with plaintiffs’ product; the witness did 
not even request any such tests (R. 222): 

“* * * the reason being we know what sodium 
hypochlorite will do in certain solutions and dilutions. 
# # * There is no necessity for it. We know already. 
We have talked to the experts who have made them 
before. They told me what to expect.” 

This is truly the scientific mind par excellence. 

With all of his vaunted reading on the subject, Dr. 
Norris had never heard of McCall’s solution. In fact, 
he had never even heard of Dr. McCall (minutes, p. 174). 
Then comes this amusing colloquy (p. 175): 

“Q. Well, you say you keep abreast of the litera¬ 
ture on the subject. Did you ever read the work by 
Stillman & McCall, Textbook on Periodontal Plasia?” 
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Here we must explain that plaintiffs’ counsel, who some¬ 
times has difficulty in remembering or pronouncing these 
mouth-filling medical expressions, had inadvertently trans¬ 
formed “Periodontoclasia” into a wholly nonexistent ex- 

* 

pression—“Periodontal Plasia.” But did this disturb the 
omniscient Dr. Norris? Not a whit, for he blandly re¬ 
sponded : 

“A. I might have; I read a number of textbooks 
on Periodontal Plasia.” 

We shall not burden the Court further with excerpts 
from the testimony. The factors we have emphasized are 
not singled out for the purpose of belittling the Depart¬ 
ment’s witnesses—though they are patently an unim¬ 
pressive coterie. We have striven to show that the De¬ 
partment failed altogether in the attempt to establish that 
plaintiffs were using the mails in a fraudulent scheme. 
The most that could be said for the proof, however 
minutely it be scrutinized, is that it shows a difference of 
opinion among experts and pseudo-experts (to say noth¬ 
ing of soi-disant experts) as to the proper treatment of 
pyorrhea. And we cannot reiterate too frequently or em¬ 
phatically that not one of the Department's witnesses had 
ever used plaintiffs' product or knew of a single instance 
of its wse. This crucial omission stands out with mute 
eloquence. Nor is there an explanation; it must be re¬ 
membered that no iwitness characterized the preparation 
as harmful, so that it may not be suggested that possible 
danger to a patient was an effective deterrent to honest 
experimentation. 

The foregoing constituted the Department’s case. 
Manifestly, it is notable for its basic shortcomings rather 
tliah what it proved. Among all the witnesses there was 
not one who was sufficiently .interested to apply a drop 
of the preparation to the mouth of one person afflicted 
with periodontoclasia or with trench mouth. A scintilla 
of proof of this character might well have outweighed 


hours of inconsequential theorizing about other antiseptics, 
the anatomy and histology of the mouth, and the laborious 
methods employed by various dentists to combat pyor¬ 
rhea. A witness like Dr. Taylor exhibited an arrant hos¬ 
tility to Py-ro. Whether his inherent conservatism pre¬ 
disposed him against any remedy that was at variance 
with his studies of half a centurv ago, or because such a 
preparation threatened to make inroads upon his special¬ 
ized practice, he admitted that he had ignored the sug¬ 
gestions of Dr. Rowell (a dentist of ability and repute) 
and would not deign to make the most casual test of a 
fluid in which Dr. Rowell expressed such .justifiable con¬ 
fidence. 

Should the Department’s proof be held adequate to 
■warrant the issuance of a fraud order, it would consti¬ 
tute a new departure in proceedings of this kind. As 
will be indicated, the courts would never sanction such 
a result when predicated upon proof that is marked by 
this crucial and insuperable omission. The very heart 
of the ^charges is strangely missing from the proof. The 
Department alleges the Py-ro is not what it purports to 
be in that it cannot produce the results claimed; and after 
adducing proof that goes around the entire periphery of 
the subject, significantly skips the gravamen of the cita¬ 
tion. Nor is this a mere inadvertence. The inference is 
inescapable that the Department did not offer such proof 
for the good and sufficient reason that the facts happen 
to be directly to the contrary. The wealth of affidavits and 
testimonials, both lay and professional, afforded a fertile 
field for governmental inquiry (without any need for 
conducting new tests). It is no accident that an investiga¬ 
tion along these channels was not submitted. The net 
result is that the Department’s case is utterly vitiated by 
the failure to present evidence of what was really the one 
vital point, namely, the merit or lack of merit of the prod¬ 
uct. Wholly apart from the other considerations to fol¬ 
low, the proceeding should be dismissed for insufficiency 
of proof. 


IS 


2. Without proof of fraud in fact, as distinguished 
from mere opinion, a fraud order may not lawfully issue. 

While we appreciate that this Court is not particularly 
concerned with matters touching the weight of evidence, 
we desire to make it clear that appellants were in no 
sense manufacturing a placebo or nostrum and that their 
business and activities were not to be confused with en¬ 
terprises on the Tono Bungay order. We invite the Court 
to scan appellant Eugene Cable’s testimony. He is an 
honorable and reputable, American-born business man. 
Since devising or discovering the preparation, he had 
dedicated all his means and labor towards getting it 
known and accepted. He has been subjected „ to most 
rigiii inquiries. He has complied with the regulations of 
all governmental agencies, including the Federal Trade 
Commission, the Department of Health of the City of 
Ne\V York, the Department of Education of the State of 
New York, the Pure Food and Drug Administration and 
the 1 Canadian Government. The product has been made 
available without charge to all institutions where its use 
may be of value. For example, Mr. Cable has regularly 
supplied it gratuitously, and in unlimited quantities, to 
the well known Protestant Episcopal Orphanage in New 
York; this liberality springs from no desire to reap ad¬ 
vertising benefits but is predicated upon a sincere wish 
to assist underprivileged children, whose dentists recog¬ 
nize the therapeutic value of Py-ro. 

Several other surrounding circumstances merit atten¬ 
tion. Appellants showed that the purchasers of the prod¬ 
uct included dental supply houses, which in the regular 
course of their business must earrv it in stock to fulfill 
the needs of the many practicing dentists who use it. 
Dentists are a practical lot, and it is impossible to believe 
that they are being deceived as to the efficacy of a prod¬ 
uct* concerning which they are peculiarly qualified to 
formulate an accurate judgment. 
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Appellants sold Py-ro under a money-back guarantee 
and there were exceedingly few requests for refunds. We 
have already observed that appellee failed to produce 
a single instance of any person who had used the product 
and thereafter complained to any governmental authority. 
Every manufacturer in this respect may be deemed at 
the mercy of any person who for whatever reason feels 
disposed to make a complaint. Yet here we have a prep¬ 
aration which is absolutely free from even the imputation 
of fraud by any of its users, and a negative testimonial 
of this sort may not be held without value. 

It is elementary law that in any case involving a 
claim of fraud, the charge is not sustainable without proof 
of scienter , guilty knowledge or an intent to defraud. Such 
proof is utterly and completely lacking in this case. The 
shortcoming is not answered by the stock contention that 
a man is deemed to intend the necessary consequences of 
his acts, for appellee demonstrated not even a tendency to 
defraud. The ultima Thule to which the Department’s 
proof can be said to have extended—and this only by a 
liberal construction of the evidence—is that there is a 
difference of opinion among dentists as to the value of 
medicaments in the treatment of pyorrhea and trench 
mouth. Certainly, no evidence was offered bearing upon 
Py-ro in this connection, and even if it were, it "would 
constitute nothing like- a demonstration of fraud. 

What is required as matter of law to justify the Post¬ 
master General in issuing a fraud order? The answer 
to this query need not be left to speculation, for the Su¬ 
preme Court of the United States unequivocally declared, 
in American School of Magnetic Healing v. MeAnnuity , 
187 U. S. 94, 47 L. Ed. 90: 

“Unless the question may be reduced to one of 
fact as distinguished from mere opinion, we think 
these statutes cannot be invoked for the purpose of 
stopping the delivery of mail matter.” 
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So, if the matters under investigation ar$ such that scien¬ 
tific men may reasonably entertain different opinions on 
them, then it does not become the province of the Post¬ 
master General or of the Department to act as arbiter 
of the validity of conflicting views. It could not possibly 
be dbemed within the purview of the Congressional intent 
to drop into the lap of the Post Office the determination 
of matters of this nature. Even if the record presented 
competent evidence, predicated upon clinical use or em¬ 
pirical inquiry—which, rather obviously, the record fails 
to db,—the existence of contrary views (as is established 
from Dr. Taylor’s own lips) would necessarily defeat the 
fraud order proceeding. The rule becomes even more 
patently applicable when the Department, as herein, failed 
to adduce a shred of competent evidence or valid opinion 
that appellants’ product was not useful, effective or help¬ 
ful for the purposes for which it was sold. 

3. The exclusion by the Department of appellants’ 
affidavits and other data was erroneous and unfair. 

Of course, should the Court be in agreement with our 
argument under the first point, it is not necessary to 
probecd any further. If by any possible construction it 
could be argued that the Department showed presumptive 
facts sufficient to put appellants to their proof, we urge 
that the bulk of the proof—affidavits and certificates of 
numerous eminent physicians, dentists, chemists and lay¬ 
men, founded upon clinical and personal experience with 
appellants’ product and attesting its merit and effective¬ 
ness for the purposes mentioned—-was arbitrarily ex¬ 
cluded by the Solicitor, notwithstanding the fact that at 
other times (not in the present proceeding) defendant’s 
Department had received, accepted and used affidavits 
offered in evidence by Post Office Department attorneys 
in support of a fraud order citation. This is the sub¬ 
stance of paragraph “10” of the complaint, and all the 
allegations of that paragraph are categorically denied 
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by paragraph “X” of the answer. The denial is utterly 
sham, as the barest perusal of the minutes, especially 
pages 207-224, demonstrates. 

Hearings in administrative departments are not gov¬ 
erned by the rules of evidence. In a case such as this it 
would be grossly unfair to saddle appellants with the 
expense of bringing a score of witnesses thousands of 
miles—and, indeed, it would have been a financial im¬ 
possibility. Whatever may be said of lay testimonials 
(although they run into the hundreds), it is bard to gain¬ 
say the effectiveness of the affidavits of physicians and 
dentists. (The least that could be said for this type of 
proof is that in substance it reduces the question to one 
of opinion within the contemplation of the Supreme Court 
holding we have cited.) 

As we have indicated in our printed brief, the ruling 
herein was the precise contrary of the one made in the 
Harvest House case, where the Department itself intro¬ 
duced the affidavits (see p. 19, printed brief). The at¬ 
tempted justification for this invidious discrimination 
(Solicitor’s opinion, p. 14) is that in the other case the 
affidavits were admitted because they “were based on a 
collateral issue having been offered to offset the hearsav 
testimony in the form of book reviews which at the request 
of the respondents in that case had been accepted in evi¬ 
dence.” This happens to be a misstatement, as the writ¬ 
ers well know: the book reviews in question went to the 
essence of the case and had been published, ante litem 
motam in the nation’s foremost medical journals; their 
effect was to exonerate those respondents from any impu¬ 
tation of fraud; yet, to combat the completely exculpatory 
effect, the Department produced a sheaf of affidavits, exe¬ 
cuted during the pendency of the hearing, wherein the 
deponents (all of whom were authors of the reviews) 
attempted to retract or qualify their published opinions. 
In such a situation, the Solicitor argues, affidavits should 
be received when offered by the Department—as distin- 


guished from the instant case. We urge that the differ¬ 
ence warranting another ruling herein was wholly illusory. 

(The Solicitor’s opinion, p. 15, imputes to us the use 
of a misleading contention in that we cited Assistant Post- 
master General Dixon as one who indorsed plaintiffs’ 
product, and suggests that we might easily have called 
him as a witness. The Solicitor conveniently forgets that 
only ten lines previously, p. 14, he rules lay testimonials 
and opinions to be inadmissible. In effect, the Solicitor 
asks, “Why didn’t you call Mr. Dixon as a witness, so 
that I might rule out his testimony?” As the Solicitor 
has doubtless verified, we have in our possession letters 
from Mr. Dixon; in view of the Solicitor’s prior rulings 
we did not deem it necessary to encumber the record with 
cumulative proof.) 

As a part of the pretrial proceedings, “defendant con¬ 
tends that he did consider the evidence, which the plain¬ 
tiffs claim was improperly excluded.” The minutes and 
the opinion demonstrate precisely the contrary. Any argu¬ 
ment addressed to error predicated on the erroneous 
exclusion of evidence could always be answered by the 
contention that the evidence was considered in any event. 

To the extent that the Solicitor insisted that plaintiffs 
produce the expert witnesses themselves rather than offer 
their affidavits, we feel that the ruling was not only arbi¬ 
tral and discriminatory but also oppressive in that it 
tended to subject plaintiffs to a prohibitive expense on 
pain of being put out of business. This does not coincide 
with our views of due process, and we urge that the rul¬ 
ing was violative of the Bill of Rights of the Constitution 
of the United States. 

It must be remembered that these proceedings are not 
governed by the strict rules of evidence, and that the 
widest latitude should be exercised to the end that the 
truth may be ascertained. (Hall v. Willcox, C. C. S. D. 
N. Y., 225 F. 333; U. S. and Interstate Commerce Com¬ 
mission v. Abilene & Southern Ry. Co., 265 U. S. 274, 288, 
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44 S. Ct. 565, 569, 69 L. Ed. 1016; Elliott Works v. Frisk, 
D. C. S. D. Iowa, 58 F. 2d 820, 824; Farley v. Simmons, 
99 F. 2d 343, 346.) 

When courts declare that administrative proceedings 
should be characterized by informality, they mean some¬ 
thing more than that counsel may remain seated when 
examining witnesses or that smoking should be allowed. 
The purpose underlying such a hearing is, as courts have 
repeatedly announced, the ascertainment of the truth. The 
presiding official should not be alert to exclude proof as 
hearsay, incompetent, not technically exemplified or for 
the score of other reasons that might obtain in a common 
law trial. Even in courts “recourse is had to such docu¬ 
ments, references, and repositories as are worthy of belief 
and confidence. The court may also require assistance 
from the parties in thus instructing itself” ( Richardson 
on Evidence, 3d ed. Sec. 16; School District v. Insurance 
Co., 101 U. S. 472). It would be a shocking thing if a 
respondent in a fraud order proceeding could be deprived 
of the valuable rights at stake by virtue of a hypertech- 
nical ruling whose effect would be to preclude the estab¬ 
lishment of his defense. 

In the case at bar it happens that many of the dentists 
and physicians whom respondent would be disposed to call 
as witnesses reside more than a thousand miles from the 
city of Washington, where the hearing is perforce held. 
After having expended practically all of their possessions 
in the perfecting and limited popularization of their prod¬ 
uct, they find themselves so situated financially as to ren¬ 
der the presence of these professional men in Washington 
out of the question. It would entail an expense of several 
thousand dollars to transport the witnesses, and if their 
defense depended upon the ability to finance the array, 
they might just as well default. 

This is not a case of a quack or fraud, attempting to 
prey on the gullibility of the public. The severest critic 
of appellants will recognize their honesty and good faith. 
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While some measure of justification in the public interest 
might be conceded to a ruling that hampered the defense 
of a palpably fake product, no such necessity can fairly 
be invoked against these appellants. 

In essence the case is one wherein the Post Office De¬ 
partment has obtained a fraud order barring the sale by 
mail of a product which none of its witnesses used or 
tested. As against this purported showing of fraud, there 
is the fact—established by the testimony of appellant 
Eugene Cable—that hundreds of dentists regularly and 
systematically use and recommend the preparation; that 
dental supply houses carry it and sell it to dentists up to 
the present time; and that these professional men, quali¬ 
fied by training and experience to differentiate between 
what is helpful and what is spurious, are content and 
anxious to spend their money for a product whose useful¬ 
ness has been established to their complete satisfaction— 
in the clinical manner and not on the basis of the opinions 
of two or three men who never saw a bottle of it. If a 
fraud order may be issued in such circumstances, no 
legitimate business is safe. 


CONCLUSION 

For all of the foregoing reasons, the judgment appealed 
from should be reversed and judgment directed for 
appellants. 


Respectfully submitted, 

Warren Craven, 

Counsel for Appellants. 


Harry A. Leeb, 
Jacob W. Friedman, 
Of Counsel. 
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BRIEF FOR APPELLEE 


counterstatement of the case 

This appeal is taken from an order of the lower Court which 
in effect refused to enjoin the Postmaster General from en¬ 
forcing a fraud order issued against the appellants (J. A. 12). 1 
The fraud order (this appendix, p. 9), prohibited the use of 
the mails to the product of the appellants known to the general 
public by the name PYRO and to the dentists by the name 
TRENCHENE, a supposed cure for pyorrhea. The Post¬ 
master General, acting under authority of the applicable; 
statutes (39 USC, Sections 259 and 732), served the appellants 
with specific charges, gave them a hearing at which they were 

1 The appendix entitled “Joint Appendix” is not that in fact, but solely 
the parts selected by appellants for printing. An attempt by counsel to 
agree on a joint appendix was not successful. Accordingly appellee is adding 
to this brief as his appendix the report and.recommendation of the Acting- 
Solicitor of the Post Office Department and the fraud order (R. 40-56, inc.). 

( 1 ) 
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present in person and by counsel, and, on a finding that the 
advertising and selling of the product constituted a scheme to 
defraud, issued the fraud order (R. 67, et seq.). On this appeal 
the appellants in effect admit that the product was advertised 
as charged and that due notice and hearing were had, but con¬ 
tend that the evidence adduced at the hearing was wholly in¬ 
adequate to support the fraud order. They also claim that 
affidavits which they offered in evidence at the hearing and 
which the Postmaster General refused to receive should have 
been received; and the argument on that point is that, while 
under the strict rules of law perhaps the evidence would be 
inadmissible as hearsay, in this case it should have been re¬ 
ceived because similar evidence offered by the Post Office 
Department itself in a different and “unrelated” hearing (Ap¬ 
pellant’s brief page 5) was received and in fairness the same 
rule should have been applied here. In this brief the appellee 
will argue that there was ample evidence to support the fraud 
order and that the Postmaster General was within his rights 
in excluding hearsay evidence regardless of what he might have 
done in another unrelated proceeding, as to which this Court 
is not advised. 

The charge of fraud was that unwarranted claims were made 
for the curative effect of PYRO (R. 43-46 this appendix, 
p. 11-14). It was claimed in advertising matter that PYRO 
when used as directed will quickly overcome, correct and remove 
the cause of pyorrhea, trench mouth and bleeding gums and 
will prevent the loss of teeth. The basis of the fraud charge 
was that the product used as directed will not produce such 
results. The appellants appeared for the hearing and orally 
denied the charges. The defense consisted of an attempt to 
support the claims for the product rather than a denial that 
such claims had been made for it. The Post Office Depart¬ 
ment in support of the charges, produced, among other wit¬ 
nesses, a chemist who testified as to the chemical contents of 
a sample of PYRO which a Post Office Inspector had pur¬ 
chased and turned over to him for analysis (R. 75-77 ); and 
a practicing Dental Surgeon of apparently wide experience 
(R. 101 et. seq.), the effect of whose testimony was that PYRO 
used as directed by the appellants would not produce the re- 
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suits claimed for it. In defense of the charges the appellants 
produced only one witness, Eugene Cable, a layman whose only 
familiarity w r ith dental science is what he has gained from a 
wide reading of the subject matter and interviews with den¬ 
tists. No expert witnesses in chemistry or dentistry were pro¬ 
duced by the appellants. The appellants attempted to intro¬ 
duce in evidence affidavits of dentists and laymen as to the 
effects experienced and observed from the actual use of PYRO. 
These affidavits were excluded as hearsay. The court below 
found that even if they had been admitted in evidence there 
w T as still substantial evidence to support the fraud order (J. A. 
11) and entered an order finding judgment for the appellee 
(J. A. 12). 

STATUTES INVOLVED 

Section 259 of Title 39 United States Code reads as follows: 

The Postmaster General may, upon evidence satis¬ 
factory to him that any person or company is engaged 
in conducting any lottery, gift enterprise, or scheme 
for the distribution of money, or of any real or personal 
property by lot, chance or drawing of any kind, or that 
any person or company is conducting any other scheme 
or device for obtaining money or property of any kind 
through the mails by means of false or fraudulent pre¬ 
tenses, representations, or promises, instruct postmas¬ 
ters at any post office at which registered letters or any 
other letters or mail matter arrive directed to any such 
person or company, or to the agent or representative 
of any such person or company, whether such agent 
or representative is acting as an individual or as a firm, 
bank, corporation, or association of any kind, to return 
all such mail matter to the postmaster at the office 
at which it was originally mailed, with the word 
“Fraudulent” plainly written or stamped upon the out¬ 
side thereof; and all such mail matter so returned to 
such postmasters shall be by them returned to the 
writers thereof, under such regulations as the Postmaster 
General may prescribe. Nothing contained in this sec¬ 
tion shall be so construed as to authorize any post- 
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1 master or other person to open any letter not addressed 
to himself. The public advertisement by such person 
or company so conducting such lottery, gift enterprise, 
scheme, or device, that remittances for the same may 
be made by mail to any other person, firm, bank, cor¬ 
poration, or association named therein shall be held to 
be prima facie evidence of the existence of said agency 
by all the parties named therein; but the Postmaster 
1 General shall not be precluded from ascertaining the 
1 existence of such agency in any other legal way satis¬ 
factory to himself. 

Section 732 of Title 39 United States Code reads as follows: 

The Postmaster General may, upon evidence satis¬ 
factory to him that any person or company is engaged 
in conducting any lottery, gift enterprise or scheme 
for distribution of money, or of any real or personal 
1 property by lot, chance, or drawing of any kind, or that 
any person or company is conducting any other scheme 
1 for obtaining money or property of any kind through the 
1 mails by means of false or fraudulent pretenses, repre¬ 
sentations, or promises, forbid the payment by any post¬ 
master to said person or company of any postal money 
orders drawn to his or its order, or in his or its fpvor, or 
to the agent of any such person or company, whether 
such agent is acting as an individual or as a firm bank, 
corporation, or association of any kind, and may pro¬ 
vide by regulations for the return to the remitters oi the 
sums named in such money orders. This shall not 
authorize any person to open any letter not addressed 
to himself. The public advertisement by such person 
or company so conducting any such lottery, gift enter¬ 
prise, scheme, or device, that remittances for the same 
may be made by means of postal money orders to any 
other person, firm, bank, corporation, or association 
named therein shall be held to be prima facie evidence 
of the existence of said agency by all the parties named 
therein; but the Postmaster General shall not be pre- 
► eluded from ascertaining the existence of such agency 
in any other legal way. 
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SUMMARY OF ARGUMENT 

The only issue in the hearing before the Postmaster General 
was whether the use of PYRO without prior diagnosis and 
without instrumentation or dental surgery would “quickly 
overcome, correct and remove the cause of pyorrhea, trench 
mouth and bleeding gums.” The evidence in support of the 
charges brought by the Post Office Department indicated that 
there is no such drug or preparation in existence. The causes 
of pyorrhea are numerous. It might be systemic or local, and 
the cause in a given instance cannot certainly be known except 
by diagnosis. If the cause is systemic, alleviation of the local 
condition will not “quickly remove the cause.” While the con¬ 
tent of the appellants product when applied directly to the 
bacteria would have an antiseptic effect, when taken into the 
mouth and without the use of instruments to bring the sub¬ 
stance in direct contact with the area to be affected, the anti¬ 
septic powers of the preparation itself would be dissipated 
without its ever reaching the affected parts of the gums. The 
evidence to support this proposition was substantial, and, in 
view of the defense made, overwhelming. The defense con¬ 
sisted in a simple refutation and expression of incredulity on 
the part of a lay person deeply interested in the outcome of the 
proceeding. Since the Postmaster General was justified in issu¬ 
ing the order, he should not be interfered with by the Courts 
in this proper exercise of the discretion the law reposes in him. 

ARGUMENT 

1 

There was substantial evidence to support the fraud order 

The point on which this appeal turns is whether as claimed 
by the appellants the evidence before the Postmaster General 
was “wholly inadequate” to support the fraud order which he 
issued. There is no argument as to the applicable law involved. 
Congress has committed to the Postmaster General the func¬ 
tion of determining “upon evidence satisfactory to him” 
whether any person or company is engaged in a fraudulent 
scheme. If he finds affirmatively, it is his duty, under the 
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statute, to forbid the use of the mails to the offender. In re¬ 
viewing his action the courts are guided by the well-recognized 
rule that the Postmaster General will not be restrained in the 
exercise of his discretion unless it plainly appears that there 
was not substantial evidence to support his action and that 
it was therefore palpably wrong and arbitrary. Leach v. 
Carlile, 258 U. S. 13S, Public Clearing House v. Coyne, 194 
U. S. 497; Farley v. Heininger, 105 F. 2 (d) 79. 

While the appellants admit this to be the rule of law, the 
discussion in their brief seems to proceed on the theory that 
if inconsistency or weakness can be plucked from the testi¬ 
mony in support of the charges that will serve to justify a 
characterization of the whole evidence as “inadequate.” This 
is obviously not correct. To support an argument that a case 
is inadequate it is necessary that it be fully and fairly stated 
and its insufficiency then pointed out. Even a casual reading 
of the testimony offered in support of the charges will show 
that the preparation PYRO used as a mouthwash or used by 
application with cotton and without instruments could not 
even reach the affected parts, let alone cure the local condition. 
Even if the local condition had been cured, the cause, if it was 
from a general condition in the system, would not thereby be 
removed. Plainly then the claims that the substance if used 
as directed would “quickly overcome, correct and remove the 
cause of pyorrhea, trench mouth and bleeding gums” (R. 42), 
were unfounded, and the selling of the preparation by the in¬ 
ducement of such advertising constituted a fraudulent scheme. 
A reading of the report of the Acting Solicitor of the Post Office 
Department (R. 41-56), which appellee claims is a fair state¬ 
ment of the evidence at the hearing (Stenographic report of 
the hearing, R. 67 et seq.) will support this statement. 

I The ruling on evidence was proper 

At the hearing before the Post Office Department the ap¬ 
pellants offered in evidence affidavits of dentists who had 
used PYRO (which they knew by the name TRENCHENE) 
on their patients and of salesmen who had sold it and lay per¬ 
sons who had used it. Relating as they did to the effects pro- 
ducted by the use of the preparation, they went directly to the 
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issue whether the claims made for PYRO were or were not 
fraudulent. The Postmaster General refused to receive these 
papers in evidence on the ground that they were hearsay. 
(There is some suggestion in the report of the Solicitor that 
some of the affidavits were read and possibly considered, but 
the ruling on their admissibility at the hearing was plainly 
adverse.) 

While the appellants in their brief (p. 22) quote authority to 
the effect that .procedure in such hearings is less strict than in 
courts, appellee does not understand their argument to be that 
hearsay evidence should be received by the Postmaster Gen¬ 
eral in fraud-order hearings. The vice of the ruling in this 
case, as appellee reads the argument, is in its alleged discrimi¬ 
natory nature by comparison with a ruling made in another 
and unrelated hearing. It would be going far indeed to say 
that the Postmaster General should be enjoined from enforc¬ 
ing an order issued after a hearing in which he excluded hearsay 
evidence bearing directly on the only important issue of fact 
involved. 2 

Before discussing the claim of discrimination, let it be ob¬ 
served that neither in the Court below nor here could the cir¬ 
cumstances of a ruling in an unrelated hearing be inquired 
into. Even if it could be said that in one other hearing the 
Postmaster General permitted the prosecutor to support the 
charge of fraud by hearsay evidence bearing directly on the 
issue, that would not avail these appellants here, because they 
were not the ones affected by the ruling, and a ruling in one 
case cannot be said to establish a policy or precedent /orever 
thereafter binding on the Postmaster General. 

But it does not appear that the circumstances of the ruling 
in the unrelated hearing were the same as here. The report 
of the Acting Solicitor of the Post Office Department (R. 54) 
indicates that the ruling in that other hearing was made with 
regard to a collateral issue to offset similar hearsay evidence 
offered by the individual involved, and was done with the 
* consent of the individual’s attorney. The account of that 

3 Seals v. U. S., 70 F. 2d 519: Elgin Nat. Watch Co. v. Elgin, 2G F. 2d 376; 
Goldstein v. United States, 63 F. 2d 609, 615. 
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hearing in appellants’ brief (p. 21) denies only that the issue 
to which the evidence related was a collateral one, and im¬ 
pliedly admits that the evidence was received with consent 
of the opposing attorney to offset similar hearsay evidence 
which he had been permitted to introduce. If this be true, 
the circumstances of the two instances were so different that 
the charge of discrimination is unfounded. 

Had the evidence been received, it would still have raised an 
issue of fact which the Postmaster General is empowered by 
statute to resolve. The lower Court found that the evidence 
supporting the charges was substantial and that even if the 
excluded evidence had been received and considered at the 
hearing the issuing of a fraud order would still have been 
justified. (J. A. 11). 


CONCLUSION 

The law reposes in the Postmaster General the power and 
duty on evidence satisfactory to himself to forbid the mails 
to one using them in the execution of a fraudulent scheme. At 
the hearing the appellants admitted making claims for PYRO 
which the overwhelming evidence before the Postmaster Gen¬ 
eral indicated cannot be said of any preparation used without 
instrumentation. The Court below after reviewing the evi¬ 
dence which was before the Postmaster General found that 
he acted properly. It is submitted that its ruling should be 
affirmed. 

Respectfully submitted. 

Edward M. Curran, 

<* 7 

United States Attorney, 

i Charles B. Murray, 

! Assistant United States Attorney, 

Attorneys for Appellee. 
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Post Office Department 

WASHINGTON 

Order Nq. 15563. 

May 14, 1941. 

It having been made to appear to the Postmaster General, 
upon evidence satisfactory to him, that Cable Products, C. B. 
Cable Products, F. I. Cable Products, D. N. Cable Products, 
D. L. Cable Products, and their officers and agents as such, 
at New York, New York, are engaged in conducting a scheme 
or device for obtaining money through the mails by means of 
false and fraudulent pretenses, representations, and promises, 
in violation of sections 259 and 732 of title 39, United States 
Code, said evidence being more fully described in the memo¬ 
randum of the Solicitor for the Post Office Department of the 
date of May 14, 1941, and by authority vested in the Post¬ 
master General by said laws the Postmaster General hereby 
forbids you to pay any postal money order drawm to the order 
of said concerns and parties and you are hereby directed to 
inform the remitter of any such postal money order that pay¬ 
ment thereof has been forbidden, and that the amount thereof 
will be returned upon the presentation of the original order or 
a duplicate thereof applied for and obtained under the regula¬ 
tions of the Department. 

And you are hereby instructed to return all letters, whether 
registered or not, and other mail matter which shall arrive 
at your office directed to the said concerns and parties to the 
postmasters at the offices at which they were originally mailed, 
to be delivered to the senders thereof, with the words “Fraudu¬ 
lent: Mail to this address returned by order of Postmaster 
General” plainly written or stamped upon the outside of such 
letters or matter. Where there is nothing to indicate who are 
the senders of letters not registered or other matter, you are 
directed to send such letters and matter to the Division of 
Dead Letters with the words “Fraudulent: Mail to this address 
returned by order of Postmaster General” plainly written or 

(9) 
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stamped thereon, to be disposed of as other dead matter under 
the laws and regulations applicable thereto. 

(Signed) Frank C. Walker, 

Postmaster General. 

To the Postmaster, 

New York, New York. 


Post Office Department 
1 Office of the Solicitor 

WASHINGTON 

May 14, 1941. 

In the Matter of Charges That Cable Products, C. B. 
Cable Products, F. I. Cable Products, D. N. Cable Prod¬ 
ucts, and D. L. Cable Products, at New York, New York, 
Are Engaged n Conducting a Scheme for Obtaining 
Money Through the Mails by Means of False and 
Fraudulent Pretenses, Representations and Promises, 
in Violation of 39 U. S. Code 259 and 732 (Sections 3929 
and 4041 of the Revised Statutes, as Amended) 

memorandum for the postmaster general embodying a 

FINDING OF FACT AND RECOMMENDING THE ISSUANCE OF A 
FRAUD ORDER 

Under date of October 21, 1940, the above-named concerns 
were forwarded copy of memorandum of charges on file in this 
office and called upon to show cause on November 15,1940, 'why 
a fraud order should not be issued against them. Thereafter, 
Jacob W. Friedman and Harry A. Lieb, Attorneys of New York, 
New York, communicated with this office seeking continuances 
of the hearing. Several continuances were granted, and the 
hearing date was finally set for January 13, 1941. 

On the last mentioned date, Eugene Cable, the owner of 
Cable Products, appeared here with his attorneys and partic¬ 
ipated in the hearing. 
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There appeared and testified for the government, the post 
office inspector who investigated the case, a chemist, a medical 
expert associated with the Food and Drug Administration of the 
Federal Security Agency, a passed Assistant Dental Surgeon 
associated with the United States Public Health Service and a 
dental surgeon engaged in private practice at Washington, D. C. 
The only witness for the respondent was Eugene Cable. 

At the conclusion of the hearing, the respondents asked for 
and were granted a continuance to February 25, 1941, for the 
purpose of filing a brief. The brief has now been filed and 
considered. 

The stenographic transcript of the proceedings, consisting of 
330 typewritten pages exclusive of the exhibits, is submitted 
herewith and by this reference made a part hereof. 

The memorandum of charges alleges in substance that the 
respondents are obtaining remittances of money through the 
mails for a preparation called “Pyro” by means of false and 
fraudulent pretenses, representations and promises to the effect 
that when used as directed, said preparation will quickly over¬ 
come, correct and remove the cause of pyorrhea, trench mouth 
and bleeding gums; that said preparation will prevent the loss 
of teeth and that all users thereof, can expect the same or similar 
results as those reported in alleged testimonials published in 
the sales literature of said concerns. 

These charges were orally denied by the respondents. 

I have carefully considered all of the evidence in this case 
and find the facts to be as follows: 

Under the names set forth in the caption hereof, and under 
various other key names, Eugene Cable is engaged in selling 
through the mails a preparation called “Pyro” for the treat¬ 
ment of pyorrhea, trench mouth and bleeding gums. 

According to the testimony of Mr. Cable, this preparation 
was discovered by him in the year of 1931, but it was not 
sold direct to the public until about July 1937. He also testified 
that the formula for his preparation grew out of one used by 
him in the manufacture of a tooth powder. Concerning his 
studies, he stated .that he had no medical training of any kind, 
except that which any person would ordinarily acquire in 
grammar and high school. He claims, however, that he has 
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made an exhaustive study of gum maladies which consisted 
of reading numerous medical books and of consultations with 
physicians and dentists. 

Public attention is called to this preparation by advertise¬ 
ments appearing in publications which are circulated through¬ 
out the United States. One of these advertisements reads in 
part as follows: 

' Stops PYORRHEA 

and TRENCH MOUTH 
or NO COST! 

New Guaranteed Home Treatment Astounds 
1 Medical Profession 

You can believe the sworn affidavits of doctors and 
dentists who have tried this new discovery on most 
1 stubborn cases of pyorrhea, trench mouth and bleeding 
gums. [Italics supplied.] 

PYRO was used with startling success many times, 
in cases that seemed hopeless . . . where everything 
else failed. PYRO is almost uncanny in getting quick 
and sure results it gets to the root of the trouble because 
PYRO has a penetration of V 4 inch in 5 minutes and 
it corrects and heals as it penetrates the diseased areas. 
If your gums are sore or bleed when brushed ... If 
your teeth are loose or pus pockets have formed, order 
PYRO today for quick correction . . . act now before 
you lose your teeth entirely. [Italics supplied.] 

Mrs. W. H. Kirby, 45 East 66th St., New York 
writes: “For a number of years I suffered with an ad¬ 
vanced case of pyorrhea, Constant treatments seemed 
only to arrest the disease. I was told I would lose my 
teeth. Then I heard of this new remedy. Being desper¬ 
ate, I decided to try it. Am very happy now. My gums 
are healthy, teeth tight and write this hoping that others 
suffering as I did will try it.” [Italics supplied.] 

A Doctor Writes: A well-known physician ... a 
member of the American Medical Association and many 
other professional organizations, says, “I do not hesitate 
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to state that this solution has saved me from the night¬ 
mare of false teeth. 

Don't Lose Your Teeth Order Now! 

We have 45 pages of affidavits attesting to the won¬ 
derful powers of PYRO. So positive are we that it will 
bring you the health and happiness you have been seek¬ 
ing, that we will send it to you without a single penny of 
risk. Send $2 today for the full home treatment or 
we will send C. 0. D. for $2 plus postage. Use PYRO 
as directed and if not 100% delighted with results, re¬ 
turn the unused bottle and we will refund the purchase 
price in full. (Canada $2.25 cash with order.) 

TOMORROW MAY BE 
TOO LATE 
ORDER TODAY! 

Your Teeth Deserve It 

Pyorrhea and Trench Mouth, if unattended, are like 
time and tide; waiting for no man. 

Infection spreads quickly, rotting tissues and bone 
structures and destroying the roots of the teeth. Deep 
pus-pockets are formed, from which poisons are ab¬ 
sorbed into the system where they give birth to dis¬ 
eases often fatal to the life of the victim. 

What is happening below the gum-line is often not 
apparent to the host of Pyorrhea or Trench Mouth. 
The gums recede a little and they bleed when brushed, 
but that fact is not as a rule taken by the busy victim 
as a possible sign of mortal danger, and the condition 
is neglected as unimportant. [Italics supplied.] 

But RECEDED and BLEEDING gums are impor¬ 
tant. No one would willingly have all his teeth pulled 
out for the sake of wearing false teeth, but the person 
who willingly neglects TENDER, BLEEDING gums 
is actually doing just that, for neglected Pyorrhea or 
Trench Mouth mean the ultimate loss of teeth and 
many times of life. 
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To all persons who have seen this or other similar adver¬ 
tisements, and who write for further information concerning 
“Pyro”, the respondents send circular matter which contains 
the following statements: 

j If you wish to save your teeth and protect your health, 
read this carefully. PYORRHEA means pus! Every¬ 
one knows that pus is dangerous. Pyorrhea takes years 
to develop to the point that the sufferer begins to feel 
i its ill effects. Unfortunately there is no pain. If there 
was you would take quick action to check it. However, 
the pus is there all of the time, creeping up to a serious 
condition, doing it’s dastardly work. Where there is a 
weak spot in your system trouble develops. At this 
time the sufferer goes to a physician for help and he 
advises extraction, which at certain times is very dan¬ 
gerous as the extraction churns the pus into the blood 
! stream and result can be fatal. [Italics supplied.] 

Extractions mean false teeth which is painful, ex¬ 
pensive, and inconvenient. If the plate fits, it takes 
months to become accustomed to it and if it don’t fit 
i it’s just too bad. With your own teeth, when you chew 
you exert a pressure of 240 lbs. whereas with false teeth 
the usual pressure is only 40 lbs. 

But why lose your teeth? Read the enclosed affi¬ 
davits which are typical of the 45 pages we have on 
file given to us by grateful users of PY-RO who have 
saved their teeth and their health. These people were 
beyond the help of any agency. Today their teeth are 
i firm and solid and their gums healthy and normal. 
Save your teeth the PY-RO way and have a healthy 
mouth. 

***** 

This same circular matter is also sent to persons who pur¬ 
chase “Pyro” upon the basis of the statements made in the 
advertisement and includes copies of alleged testimonials 
written by persons who have used “Pyro.” 

Aside from these and other statements of a similar char¬ 
acter, I find that the respondents have actually sold their 
preparation to persons who have stated that their teeth were 
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so loose and the gums had receded so far as to enable them 
to practically lift the teeth out with the fingers or shove them 
out with the tongue. I find from the literature and the meth¬ 
ods pursued by the owner of this enterprise in conducting it 
through the mails that “Pyro” is being sold by the respondents 
as a competent and effective treatment for overcoming, cor¬ 
recting and removing the cause of pyorrhea, trench mouth and 
bleeding gums. 

The label on the bottle containing “Pyro” states the formula 
to be 1.5% sodium hypochlorite, 0.05% chlorothymol, and 
0.05% oil of peppermint. The preparation was analyzed by a 
chemist associated with the Food and Drug Administration of 
the Federal Security Agency, and he testified that “Pyro” is an 
aqueous solution consisting of 1.45 gram per 100 cubic centi¬ 
meter of sodium hypochlorite. He also testified that special 
tests had been conducted to determine the presence or absence 
of chlorothymol and oil of peppermint and that said tests were 
negative. The chemist upon being questioned by the respond¬ 
ents’ attorney concerning the presence of chlorothymol and oil 
of pepperment and whether or not “Pyro” could be termed a 
stable solution, stated that insofar as the chlorothymol and oil 
of peppermint were concerned, it could not be so classified. 
He testified that although these two drugs might have been 
originally placed in the preparation, the action of the sodium 
hypochlorite was such as would destroy chlorothymol and oil 
of peppermint. 

The directions for the use of this preparation have varied. 
In some instances the directions require that the gums be 
massaged with cotton saturated with the preparation for five 
minutes at a time twice a day. Following this procedure, cotton 
pads saturated with the solution are to be placed on each side 
of the gums and allowed to remain at least for ten minutes. 
In other instances there has been furnished to the purchaser 
a supplemental instruction sheet which advises the user, if the 
preparation used according to the above-stated instructions 
seems too harsh, to wash out the mouth twice daily with a 
diluted solution of one teaspoonful to a half tumbler of water. 
The user is further advised to gradually diminish the quantity 
of the water until “Pyro” can be used in full strength. 
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According to the evidence before me, sodium hypochlorite, 
by reason of the chlorine which is released therefrom in the 
presence of protein matter will destroy micro-organisms with 
which it comes in contact. However, when taken into the 
mouth according to the directions, “Pyro” will combine with the 
tissue cells of the mouth and the salts of the saliva. Thus 
“Pyro,” by reason of the chlorination process which takes place 
in the presence of tissue cells arid salts of saliva, will have lost 
its antiseptic properties before it comes in contact with all of 
the micro-organisms, which in cases of pyorrhea are found deep 
within the gums as well as upon the surface. 

The expert witnesses presented by the Government testi¬ 
fied that there are numerous local and systematic conditions 
which are causative of pyorrhea and bleeding gums. One of 
the experts, who testified for the government at the hearing 
was Dr. Bruce L. Taylor, a dental surgeon engaged in private 
practice, who, according to his testimony, has specialized in 
the treatment of pyorrhea for the past twenty years, and dur¬ 
ing that time has treated between 2,000 and 3,000 cases of 
pyorrhea. He stated that pyorrhea is a disease of the support¬ 
ing structures of the teeth. It is characterized by recession of 
the gums, bleeding, some flow of pus, and loose teeth. When 
not properly treated, there is a slow, gradual destruction of the 
gums, periodontal membrane which holds the teeth in its 
socket and absorption of the alveolar process. These events 
result in loss of the teeth. This expert also testified that any 
condition, local or systemic, which tends to lower the resistance 
of the gums invites an influx of the pathogenic organisms which 
are always present in the mouth. Primarily, however, he 
stated that inflammation of the gums which leads to their 
lowered resistance, and the subsequent activity and invasion 
of the organisms of the mouth is caused by a deposit of tartar 
beneath the free margin of the gums and around the teeth or 
by an excessive amount of stress on the teeth produced by 
malocclusion. 

The disease, according to this witness has such characteristics 
as would make it impossible for a person to determine for him¬ 
self whether or not he had pyorrhea and that, in many cases,. 
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he had personally observed that persons who believed they 
had pyorrhea actually were not so afflicted. 

In cases of untreated pyorrhea, tooth loss is an almost cer¬ 
tain expectancy. The bacteria invading the devitalized gums 
destroy the membrane which holds the tooth in its socket and 
absorb the bone which constitutes the socket to such an extent 
as .to require the extraction of the teeth involved. Properly 
treated, this witness testified, pyorrhea can be checked and if 
there has not been too great a destruction of the periodontal 
membrane, the loosened teeth can be made firm in their sockets 
and extraction avoided. 

The evidence also shows that the treatment of pyorrhea 
varies with the individual practitioner, but only as to the 
method of instrumentation. One method which the witness 
termed the conservative method, and which is followed by him, 
requires the passing of fine specially designed instruments be¬ 
neath the free gum margin and the scraping off of the tartar 
found there. The removal of tartar, which is most frequently 
the aggravating cause, is the first essential step in the treat¬ 
ment of pyorrhea following an accurate diagnosis. The other 
methods are more drastic but nevertheless require instrumenta¬ 
tion or surgical procedures such as cutting a flap in the gum 
so that the tooth may be exposed or by cutting the entire gum 
away from the tooth and down into the seat of infection. A 
removal of the tartar by any one of these three methods and 
the scraping out of pus pockets created by the action of the 
invading bacteria will overcome pyorrhea. This result, how¬ 
ever, is not necessarily permanent and the patient must be 
required to return at frequent intervals for the removal of 
tartar. The frequency of this procedure varies in each indi¬ 
vidual case, because tartar forms sooner in some cases than 
in others. 

The witness also testified that when the disease is due to 
some systemic condition, dentists must and do after proper 
diagnosis refer the patient to a physician for medical treatment. 

The Government witnesses testified that “Pyro” would not 
cure pyorrhea or bleeding gums. They stated, however, that 
it might in some cases relieve the tenderness of the gums by 
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reason of the massage required in its application. The com¬ 
fortable feeling which would follow would not indicate, how¬ 
ever, that a cure had been accomplished, although it might 
cause users to believe that their supposed or real pyorrhea had 
been cured. 

Dr. F. A. Arnold, a Passed Assistant Dental Surgeon of the 
United States Public Health Service, testified that trench 
mouth is a lay term for w r hat is commonly known to the medi¬ 
cal profession as Vincent’s infection of the mouth. This dis¬ 
ease is caused generally by systemic conditions, although it is 
contributed to by various local conditions. As in pyorrhea, 
the gums become devitalized by the systemic and local con¬ 
ditions resulting in the invasion of the bacteria which are nor¬ 
mally present in the mouths of all persons. 

This disease, according to this witness, may be both acute 
and chronic. Acute cases are characterized by an ulcerated 
pseudo membrane in the mouth beneath which will be found 
a raw, bleeding surface. Other symptoms are fever, extremely 
tender gums, putrid odor, increased salivation and general 
malaise. Chronic cases are accompanied by some fever, general 
malaise and a tenderness in the particular area of the mouth 
which is involved. The acute cases may spread to the cheek, 
tonsillar area and throat. Some acute cases, however, may 
result in a spontaneous healing from the acute to the chronic 
stage. 

Tfie lesions produced in the mouth by this disease are not 
unlike those produced by agranulocytosis and syphilis, and 
may well be confused with either of those conditions by a lay 
perspn. This witness testified that the only method of ruling 
out either of these diseases is by resorting to microscopic exam¬ 
ination of the involved tissues and by other laboratory pro¬ 
cedures. The treatment of trench mouth requires the attention 
of a skilled dentist. The principal therapeutic steps to be 
taken in the treatment of trench mouth are the correction or 
removal of the cause, removal of debris and tartar, and the 
restoration of healthy tone to the tissues of the mouth. These 
procedures require many successive days’ treatment. The first 
step in the acute cases, following a proper diagnosis, is to clear 
the debris from the mouth. On succeeding days the teeth and 
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pockets must be thoroughly cleaned and treatments prescribed 
which are designed to restore the tissues to a healthy state. 
This last procedure varies with each individual case. The 
cleaning of the teeth and pus pockets necessarily require 
instrumentation. 

The evidence also shows that, as in the case of pyorrhea, the 
removal of debris from the mouth causes the patient to feel 
better. Dr. Arnold testified further, however, that from his own 
personal experience, this comfortable feeling may deceive a 
sufferer, and unless he returns for the thorough scaling of the 
teeth and cleansing of the pus pockets, the acute symptoms 
will soon return. 

In attempted refutation of the evidence offered by the Gov¬ 
ernment, the respondents sought to introduce in evidence nu¬ 
merous books, affidavits, and testimonial letters. Only one of 
the books offered was admitted in evidence. The respondents 
rely upon one sentence in that book of 275 pages as being indi¬ 
cative of a difference of opinion among reputable specialists. 
That sentence reads as follows: 

There is no more disputed point in the consideration of 
periodontal disease than the etiology of this group of 
disease processes. 

It is to be noted that this sentence refers to etiology rather 
than treatment. It is impossible to undertake a complete dis¬ 
cussion of the contents of this book. It may be said that the 
causes of pyorrhea are discussed at length and include those 
mentioned by the Government witnesses. The treatment of 
pyorrhea is outlined in chapters under that heading. This 
book does not show any difference of opinion with respect to the 
question presented in this case, namely, whether rinsing the 
mouth with “Pyro” acording to the directions will overcome 
and remove the cause of pyorrhea and trench mouth. 

The affidavits which the respondents sought to introduce 
in evidence were allegedly executed by physicians, dentists, 
salesmen of “Pyro” and by lay users. The affidavits of the 
dentists allege the results obtained by them in the office treat¬ 
ment of pyorrhea. Although none of them were admitted in 
evidence, many remain in this office, having been sent here 
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by the Federal Trade Commission at the request of respond¬ 
ents’ counsel. The respondents urge in their brief that the 
Department give weight to certain affidavits offered in evi¬ 
dence by them which were ruled inadmissible at the hearing. 
Such course is urged primarily upon the ground that in a 
previous case before this office affidavits submitted by the 
Government were received in evidence. The transcript of the 
proceedings show’s with respect to this previous ruling that 
respondents’ counsel conceded that the affidavits which were 
admitted in that case were based on a collateral issue having 
been offered solely to off-set the hearsay testimony in the 
form of book reviews which at the request of the respond¬ 
ents in that case had been accepted in evidence. In the in¬ 
stant proceeding the excluded affidavits were proffered in lieu 
of expert medical testimony with respect to the merits of 
Pyro as a treatment for pyorrhea. 

The affidavits and testimonials of lay users offered by the 
respondents are not competent proof of the value of “Pyro” 
in that lay users are not qualified to speak authoritatively 
wdth respect to the therapeutic effect of medicinal preparations. 

The brief of the respondents contends that the charges are 
not supported by the evidence, that the affidavits which they 
sought to introduce in evidence should have been received, 
and that there was no actual proof of fraud. The brief is 
couched in terms which would convey to a person not present 
at the hearing, the impression that all of the allusions in the 
brief related to evidence in the case. 

The misleading character of such contentions in respondents’ 
brief is well illustrated by the reference therein made to Mr. 
William J. Dixon, who is Superintendent, Division of Post¬ 
masters. At no time in the hearing was the name of William 
J. Dixon, the person designated by the respondents’ counsel 
as an Assistant Postmaster General, mentioned. The impres¬ 
sion sought to be conveyed by the respondents in their brief 
is that Mr. Dixon is and has been a user of Pyro and has suc¬ 
cessfully rid himself of pyorrhea by its use. Although Mr. 
Dixon’s office is on the same floor of the new Post Office De¬ 
partment Building as the office of the Solicitor and the hear¬ 
ing room, and only a short distance therefrom, as respondents 
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well know, no effort was made by the respondents to produce 
him as a witness. The first mention of his name in the case, 
so far as the evidence shows, is in the brief filed by respondents’ 
counsel more than a month after the hearing closed. 

The brief quotes at length from books which the respondents 
sought to introduce in evidence, and relies upon the quoted 
matter as indicative of the existence of such a difference of ex¬ 
pert opinion as would prevent the Postmaster General from 
determining which was right and which was wrong. The 
quoted matter discloses, however, that the authors recommend 
the same procedures as those recommended by the Govern¬ 
ment witnesses in the treatment of pyorrhea and trench mouth, 
namely, the removal of all deposits from the teeth and the 
cleansing of the pus pockets caused by the offending organism. 
The matter quoted in the brief also relates to office treatment 
by a dentist and not home treatment, and at no point do the 
authors indicate that Pyro or any other solution is the one 
proper treatment for these diseases. 

One of the contentions of the respondents is that the De¬ 
partment has failed to show “the merit or lack of merit of the 
product,” and that this is “the one vital point” in the case. 
Whether or not this preparation is a good mouth wash or an 
adequate adjunctive treatment for pyorrhea and trench mouth 
is not the issue. The issue is whether “Pyro,” when used as. 
directed, will overcome, correct and remove the cause of 
pyorrhea, trench mouth and bleeding gums, and by so doing 
prevent the loss of teeth, as represented by respondents in order 
to sell it through the mails. 

The evidence before me shows, and I so find, that the answer 
to that question is in the negative, and that this is a scheme 
for obtaining money through the mails by means of false and 
fraudulent pretenses, representations and promises. 

I therefore recommend that a fraud order be issued against 
Cable Products, C. B. Cable Products, F. I. Cable Products, 
D. N. Cable Products, D. L. Cable Products, and their officers 
and agents as such, at New York, New York. 

(Signed) W. E. Kelly, • 

Acting Solicitor . 


V. S. GOVERNMENT MINTING OFFICEi lt4M 
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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPER DESIGNATED. 

1 Filed May 22, 1941. 

In the District Court of the United States for the 
District of Columbia 

Civil Action 

No. 11498 

Eugene Cable and Philippine Gross Cable, Plaintiffs, 
501 W. 139 St., New York, N. Y. 

-against- 

Frank C. Walker, as Postmaster General of the United 
1 States, Defendant. 

Bill of Complaint to Enjoin Defendant from Enforcing a 

Fraud Order: 

Now come the plaintiffs, citizens and residents of the 
State of New York, and respectfully represent to the Court 
as follows, upon information and belief: 

' 1. That heretofore and for a period of about nine years 
plaintiffs have been engaged in the business of manufactur¬ 
ing, distributing and selling a preparation for the treat¬ 
ment of pyorrhea, bleeding gums and trench mouth, which 
product is known to dentists as Trenchene and to the lay 
public as Pv-ro, and their place of business for some years 
has been and is in the City and State of New York. 

* 2. That the aforesaid product manufactured, sold and 
distributed by plaintiffs as aforesaid is a valuable and meri¬ 
torious one, designed to overcome, correct, alleviate and 
remedy and remove the causes of pyorrhea, bleeding gums 
and trench mouth and prevent the loss of teeth, and the said 
product is capable of and has produced the aforesaid effects 
in innumerable cases. 
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3. That in the sale and distribution of the aforesaid prod¬ 
uct plaintiffs have at all times made representations that 
were truthful and honest in all respects. 

2 4. That by reason of its inherent merit and effec¬ 
tiveness, and not otherwise, the said product has be¬ 
come well and favorably known to the dental profession, 
dealers in dental preparations and to the lay public. 

5. That plaintiffs have expended substantial sums of 
money for advertising their said product, and in addition 
have regularly supplied the said product without charge to 
orphanages and other charitable institutions, and have built 
up and acquired a substantial good will in connection with 
their aforesaid business. 

6. That heretofore and on or about the 21st dav of Oc- 
tober, 1940, plaintiffs were caused to be served by defendant 
with a citation to show cause why a fraud order should not 
be issued against them on the ground that they were en¬ 
gaged in conducting a scheme for fraudulently obtaining 
money through the mails in violation of law. 

7. That in pursuance of the said citation a hearing was 
purported to be held on January 13th and 14th, 1941, at the 
Post Office Department at Washington, D. C., before a rep¬ 
resentative of the Solicitor thereof. 

8. That on the said purported hearing defendant failed 
to establish a prima facie case for the issuance of a fraud 
order; defendant failed to show or, indeed, to adduce any 
evidence that plaintiffs were engaged in conducting a scheme 
for fraudulently obtaining money through the mails; de¬ 
fendant failed to introduce any evidence whatsoever or 
testimony by any witness who had ever used plaintiffs’ 
product or knew of any instance of its use; with the result 
that there was an utter absence of evidence to support the 
charges. 

9. That defendant’s purported proof consisted, in sub¬ 
stance, of the testimony of two dentists and a physician that 

in their opinion drugs were only of slight aid in the 

3 treatment of pyorrhea and trench mouth, although 
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all of them admitted that they had not used or tested plain¬ 
tiffs’ product and knew of no instance of its use. 

10. That plaintiffs offered in evidence the affidavits and 
certificates of numerous eminent physicians, dentists, chem¬ 
ists and laymen, founded upon clinical and personal ex¬ 
perience with plaintiffs’ product and attesting the merit and 
effectiveness thereof for the purposes above mentioned, but 
all of these were arbitrarily excluded from evidence by de¬ 
fendant, notwithstanding the fact that in other fraud order 
hearings in the same Department defendant had received, 
accepted and used affidavits when such affidavits were of¬ 
fered in evidence by attorneys in the Department in sup¬ 
port of a fraud order citation. 

11. That the entire purported hearing was conducted in 
a fashion that was altogether arbitrary, unfair, grossly vio¬ 
lative of plaintiffs’ rights and in a manner indicative of a 
predisposition to issue a fraud order against plaintiffs. 

12. That after the conclusion of the purported hearing 
and or or about February 15th, 1941, plaintiffs submitted to 
defendant a brief, a copy of which is hereby incorporated 
herein with the same force and effect as though again set 
forth at length, and the Court is respectfully referred to 
the contents thereof for a fuller exposition of the proceed¬ 
ings on the aforesaid purported hearing. 

13. That thereafter and on or about the 14th day of May, 
1941, defendant issued against plaintiffs a fraud order in 
pursuance of the aforesaid citation and alleged hearing, 
which fraud order became effective on or about the 19th 
day of May, 1941, by virtue of which fraud order all mail 

matter addressed to plaintiffs and their agents was 
4 directed to be returned and delivered to the senders 
thereof, with the words “ Fraudulent: mail to this 
address returned by order of Postmaster General” plainly 
stamped upon the outside thereof, and whereby all post¬ 
masters are forbidden to pay any postal money orders 
drawn to the order of plaintiffs. 
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14. That the issuance of the said fraud order is arbitrary, 
illegal, entirely lacking in evidence to support it, a gross 
abuse of discretion, the outcome of an unfair purported 
hearing and otherwise in violation of plaintiffs’ rights. 

15. That the continued enforcement of the said fraud 
order will result in grave and irreparable injury to plain¬ 
tiffs in that it will completely ruin and destroy their busi¬ 
ness, which has been conducted principally through the 
mails. 

16. That the jurisdiction of this Court is invoked in that 
the action arises under the laws of the United States, to 
wit, Sections 259 and 732 of Title 39, United States Code. 

17. That plaintiffs have no plain, complete and adequate 
remedy at law in the premises. 

Wherefore, plaintiffs demand judgment that defendant 
be restrained and enjoined, both temporarily during the 
pendency of this action, and permanently, from enforcing 
the aforesaid fraud order and that the same be declared 
illegal, void and of no effect; and that plaintiffs have such 
other, further and different relief as may seem just, to¬ 
gether with the costs and disbursements of this action. 

EUGENE CABLE and 

PHILIPPINE GROSS CABLE 
Plaintiffs 

WARREN CRAVEN 
Attorney for Plaintiffs 
Stewart Building 
Washington, D. C. 

JACOB W. FRIEDMAN, 

HARRY A. LIEB, 

Of Counsel. 

5 District of Columbia, ss: 

Warren Craven, being first duly sworn according to law, 
does on oath depose and say that he has read the foregoing 
complaint by him subscribed and knows the contents 
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thereof; that the matters and things therein stated as of 
his own knowledge are true and those stated on informa¬ 
tion and belief, he believes to be true. 

That he is attorney for plaintiffs, and that the reason 
why this verification is made by him instead of by plaintiffs 
is that both of them are absent at present from the District 
of Columbia. That the sources of deponent’s information 
and belief as to matters so alleged are information supplied 
by plaintiffs through their counsel, Harry A. Lieb and Jacob 
W. Friedman. 

WARREN CRAVEN 


Subscribed and sworn to before me this 22d day of May, 


1941. 


MYER PUMPS 


My commission expires the 1st day of Aug., 1943. 

• ••******# 


35 Filed July 15 1941 

Answer 

Comes now the defendant, Frank C. Walker, as Post¬ 
master General of the United States, and in answer to the 
complaint and petition for temporary and permanent in¬ 
junction respectfully alleges: 


I 

Defendant admits that a product called “Py-Ro” has 
been sold by Cable Products at New* York, New r York, direct 
to the lay public for the treatment of pyorrhea, bleeding 
gums and trench mouth, as alleged in the paragraph of the 
complaint designed “1”, but has no knowledge sufficient to 
form a belief concerning the other allegations in said para¬ 
graph except as stated in the findings and recommendations 
of the Acting Solicitor W. E. Kelly, hereto annexed and 
hereinafter designated as Exhibit “B”. 
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II 

Defendant denies the allegations of the complaint con¬ 
tained in paragraph designated “2”. 

III 

Defendant denies the allegations of the complaint con¬ 
tained in paragraph designated “3”. 

36 IV 

Defendant has no knowledge sufficient to form a belief 
concerning the allegations contained in the paragraph of 
the complaint designated ‘‘4”, except as stated in the find¬ 
ings and recommendations of the Acting Solicitor hereto 
annexed. 

V 

Defendant has no knowledge sufficient to form a belief 
concerning the allegations of the complaint contained in 
paragraph designated “5”, except as appears in the tran¬ 
script of proceedings before the Solicitor of the Post Office 
Department, which said transcript the defendant incorpo¬ 
rates herein by this reference and begs leave to submit a 
certified copy thereof on the hearing of the issues of this 
case. 

VI 

Defendant admits the allegations contained in the para¬ 
graph of the complaint designated “6”. 

VII 

Defendant denies the allegations contained in paragraph 
of the complaint designated “7” and avers that the said 
hearing was conducted in the manner shown by the tran¬ 
script of the proceedings before the Solicitor of the Post 
Office Department. 

VIII 

Defendant denies the allegations contained in the para¬ 
graph of the complaint designated “8” and avers the facts 
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to be that the evidence adduced at the hearing held on Jan¬ 
uary 13 and 14, 1941, conclusively established that under 
the name Cable Products and numerous variations thereof 
there was being carried on through the United States mails 
a scheme to defraud, all of which is more fully shown 
37 by the findings and recommendations of the Acting 
Solicitor hereto annexed, and by the transcript of 
proceedings before the Solicitor of the Post Office Depart¬ 
ment referred to in paragraph “VII” hereof. 

IX 

Defendant admits the allegations contained in the para¬ 
graph of complaint designated “9” except so much thereof 
as characterizes the evidence before the Solicitor of the 
Post Office Department as “purported proof” and avers 
that the fraud order hereinafter mentioned was based upon 
substantial evidence, all of which more fully appears in the 
findings and recommendations of the Acting Solicitor hereto 
annexed and the transcript of proceedings before the So¬ 
licitor of the Post Office Department hereinabove 
referred to. 

X 

Defendant denies the allegations contained in the para¬ 
graph of the complaint designated “10”. 

XI 

Defendant denies the allegations contained in the para¬ 
graph of the complaint designated “11” and avers that the 
proceedings before the Solicitor of the Post Office Depart¬ 
ment took place in the manner as alleged in paragraph 
“VII” hereof, and that the plaintiffs were given a full and 
fair hearing. 

XII 

Defendant admits the allegations contained in the para¬ 
graph of the complaint designated “12”. 
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XIII 

Defendant admits the allegations contained in the para¬ 
graph of the complaint designated “13” and avers that 
said fraud order, and the findings and recommendations 
upon which it was based, copies of which are hereto 
38 annexed and marked Exhibits “A” and “B”, respec¬ 
tively, was issued upon evidence satisfactory to him 
and pursuant to the provisions of Sections 259 and 732 of 
Title 39 U. S. Code. 

XIV 

Defendant denies the allegations contained in the para¬ 
graph of the complaint designated “14” and avers the facts 
to be that the Acting Solicitor of the Post Office Depart¬ 
ment after having examined the exhibits received in evi¬ 
dence at the hearing and the transcript of the testimony 
adduced thereat, and after examining the brief submitted 
by the plaintiff’s counsel, signed the findings and recom¬ 
mendations hereto annexed marked Exhibit “B”, and de¬ 
livered them to the Acting Postmaster General, who there¬ 
upon upon evidence satisfactory to him signed and caused 
to be placed in effect the fraud order referred to in the para¬ 
graph of the complaint designated “13”. 

XV 

Defendant denies the allegations contained in the para¬ 
graph of the complaint designated “15”. 

Wherefore having made full answer to the complaint the 
defendant prays that the same be dismissed; that the Order 
of this Court impounding the mail addressed to the names 
covered hv the said fraud order he vacated and that defen¬ 
dant be allowed the costs and disbursements of this action. 

FRANK C. WALKER, 
Postmaster General . 

By EDWARD M. CURRAN, 
Attorney for Defendant. 
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Copy of foregoing answer served on attorney for plain¬ 
tiff July 18,1941. 

EDWARD M. CURRAN 
United States Attorney. 

BERNARD J. LONG 
Assistant United States 
Attorney 

WILLIAM C. O’BRIEN 
Attorney , Post Office Depart¬ 
ment. 

*#•*•#** 
Filed Jan 11 1943 
Pretrial Proceedings 
Statement of Nature of Case: 

This is an action for an injunction against the Postmaster 
General to enjoin him from enforcing a certain fraud order 
issued by him against the plaintiffs. 

The plaintiffs claim that there was no showing of any 
fraud at the hearing before the defendant or his duly au¬ 
thorized officer which would justify the issuance of the fraud 
order and that the plaintiffs were not given a fair hearing 
at the time of such proceedings in that certain pertinent 
evidence was improperly excluded by the defendant or his 
representative. 

Defendant denies the claims of the plaintiffs and contends 
there was sufficient evidence of fraud to justify the fraud 
order and denies that any evidence was improperly ex¬ 
cluded. Further the defendant contends that he did con¬ 
sider the evidence which the plaintiffs claim was improperly 
excluded. 

Stipulations: By agreement of counsel for the respective 
parties, present in Court, it is ordered that the subsequent 
course of this action shall be governed by the following 
stipulations unless modified by the Court to prevent mani¬ 
fest injustice: 


# # 

0 / 
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Stenographic transcript of the hearings before the Post 
Office Department initialed by the pre-trial judge may be 
received in evidence without formal proof. Counsel for 
defendant is loaning to counsel for plaintiff this steno¬ 
graphic transcript and counsel for plaintiff will produce it 
at the trial. 

Counsel for defendant will obtain from the Federal Trade 
Commission the papers and documents which were tendered 
by plaintiffs at the hearing culminating in the fraud order 
and will have them present in court at the trial. They may 
be received in evidence without formal proof, subject to 
every other proper objection. 

January 11,1943. 

DAVID A. PINE 
Pre-Trial Judge 

WARREN CRAVEN 
Plaintiffs 

BERNARD J. LONG 
Defendant 

#******### 

58 Filed Feb 19 1943 

Memorandum 

The Court finds that there was substantial evidence and 
more than substantial evidence to sustain the Fraud Order 
issued by the U. S. Postmaster General; that the exclusion 
of the affidavits, etc. offered by the plaintiffs was correct, 
and that even if said affidavits were admitted in evidence 
there was still substantial evidence to sustain the Fraud 
Order. 

Judgment for the Defendant. 

Notifv Counsel. 

* 

Feb. 19th, 1943. 

DANIEL W. O’DONOGHUE 
Justice. 

• #***#*#*# 
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59 Filed Mar 3 1943 

Order Entering Judgment for Defendant 

This cause came on for hearing at this term of Court and 
upon consideration of the complaint of the plaintiff and the 
answer of the defendant, together with the exhibits there 
attached, and the transcript of the proceedings before the 
Postmaster General offered and received in evidence, it is 
by the Court this 3rd day of March, 1943, 

Ordered, Adjudged and Decreed that judgment be, and 
the same hereby is entered for the defendant. 

DANIEL W. O’DONOGHUE 
Justice 


No objection to form: 

WARREN CRAVEN 
Attorney for Plaintiff . 

I certify that a copy of the foregoing order was mailed 
March 1, 1943 to the attorneys for plaintiff, together with 
notice that said order would be presented to the Court for 
signature on the 3rd day of March, 1943 at 10 a. m. 

BERNARD J. LONG 
Assistant United States 
Attorney. 

61 Filed Mar 25 1943 

Notice of Appeal 

Notice is hereby given this 25th day of March, 1943, that 
Eugene Cable and Philippine Gross Cable, the plaintiffs 
hefein, hereby appeal to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
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this Court entered on the 3d day of March, 1943, in favor 
of defendant Frank C. Walker against said plaintiffs. 

WARREN CRAVEN 
Attorney for Plaintiffs 
4407 Leland Street 
Chevy Chase, Md. 

Service acknowledged March 25, 1943. 

MARGARET V. CARR 
27. S. Attorneys’ Office . 


II. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 

DESIGNATED. 

71 Dana F. Angier 

• «•***•#• # 

85 Cross Examination 

********** 

87 Q. Now, Inspector, in that particular complaint, if 
it may be called a complaint, it was by a woman who 
had ordered the product and who never used it, isn’t that 
so? A. I do not know anvthing other than what the com- 
plaint states. 

Q. And that to your knowledge is the only complaint that 
was ever made by anybody if that may be characterized as 
a complaint? A. To my knowledge, yes. 

• ••••••#•# 

S8 Q. And none of these bottles of “Pvro” that were 
sent by the Cable Company in response to these 
orders were used by any individuals to your knowledge, 
were thev? A. Thev were not. 

V V 
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101 Bruce L. Taylor 

********** 

117 Cross Examination 

• ••****•** 

Q. You never used this preparation at all, did you, Doc¬ 
tor? A. No, I never heard of it. 

Q. Prior to when? A. Until it was brought to my atten¬ 
tion. It was a week or two ago, I guess. 

Q. Are you positive that is the first time in your life that 
von ever heard of it? A. Yes, sir. 
********** 

136 Q. Now, in every ease of pyorrhea are there germs 
in the denuded pockets? A. Oh, yes. There is al¬ 
ways germs. 

Q. And what effect do the germs have on the progress of 
the disease? A. They destroy the weakened tissues. As 
soon as you lower the vitality of the tissues in the mouth, 
or in any part of the body where it comes in contact with the 
pathogenic micro-organisms, these pathogenic micro-organ¬ 
isms jump on those cells and devour them. They can’t do 
it so long as it is a healthy cell, but as soon as the cell is 
weakened in vitality, why then the germs can begin their 
work and destroy it. 

********** 

139 Q. Would you say that the removal of the septic 
condition is of primary importance in the treatment 
of pyorrhea? A. Oh, yes. There is no question about that. 

Q. And that is the septic condition which has resulted 
from the infection, is it not? A. Yes. 

********** 

144 Mr. Connolly. 

********** 

If it is a recognized scientific work properly identified by 
the witness, he might be asked on cross-examination if he 
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agreed with a particular statement made by the author of 
the book. 

• *#*##**#* 

165 Q. Now, I think you have made it clear that you do 
not sanction the use of drugs for the correction and 

166 cure of pyorrhea, isn’t that so? A. Yes, sir. 

Q. Did you ever advocate the use of drugs as a 
matter of deep psychology of the patient? A. I don’t be¬ 
lieve in that. I practice honest dentistry. I could make a 
barrel of money if I wanted to do things like that. 

Q. Did you ever advocate the use of an alcoholic solution 
of iodine? A. No, sir, to no patient. 

Q. Did you ever suggest that to other dentists? A. No, 
sir. 

##«###>*«## 

“If we must use a drug perhaps the best one we can find 
in the pharmacopoeia is a two percent alcoholic solution of 
iodine which is both stimulating and germicidal.” 

****###### 

169 Q. But, it was strong enough to kill germs? A. 
Well, I doubt it. 

Q. Did you doubt it then? A. Yes. That was some of 
your psychological stuff. 

* * * * * * # * * * 

173 Mr. Friedman 

Do you think that you can be of any help to us, Dr. Taylor, 
in telling us what the phenol coefficient in numbers would 
be of a germicide sufficiently strong to kill the bacteria 
around the teeth? 

The Witness. Well, of course, I can tell you that, but 
what is the use of telling you that when I don’t use it at 
all, and T think that it isn’t necessary to be used. 

Bv Mr. Friedman. 

Q. You could tell us, could you not, what the proper 
phenol coefficient would be? A. Between two to five per¬ 
cent, something like that. 
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Q. So if it had a phenol coefficient of three or thereabouts, 
it would be sufficient to kill the bacteria? A. Yes, you could 
kill genus, with that. 

Q. And in your experience anything that has a phenol 
coefficient like that would or would not be likely to injure 
the tissues seriously. A. No, it wouldn’t injure them unless 
it was applied too often and for too long a time. 
********** 

174 Francis Arthur Arnold 

********** 

15>1 By Mr. Friedman. 

********** 

193 Q. You never used this preparation “Pyro”, did 
you? A. No. 

Q. Do you know of any case of its being used ? A. No. 

Q. So your testimony with regard to its efficacy is 

194 just based upon your general knowledge of the sub¬ 
ject, and not upon any empirical consideration, is it? 

A. Not based on any use of “Pvro”. 

********** 

*200 Q. Do you believe that practice results in killing 
the trench mouth germs? A. In the same manner it 
will kill those germs with which the oxygen comes in con¬ 
tact, the superficial germs. 

C. And there are some physicians and dentists who be¬ 
lieve in oxidation rather than the use of germicides? A. 
'Well, those are germicides. They believe in the principle 
of using oxygen liberating germicides. 

********** 

203 Redirect Examination 

********** 

205 Q. Can the reduction of bacteria be accomplished 
in all cases by local treatment? A. I don’t know. 
My feeling is that they can’t. 

* * * * * * * * * * 
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* 


209 Fred W. Norris 

• #•••••••• 

220 Cross Examination 

221 Q. Did you ever conduct any experiments with a 
hypochlorite solution to determine the degree of 

penetration? A. No, sir; but I can answer that without con¬ 
ducting any experiments. 

Q. Well, w T hat is the basis of your knowledge? A. My 
knowledge of physiology and pathology; my conferences 
w’ith a number of bacteriologists. 

Q. Are you familiar with a five-minute test period re¬ 
quired by Federal Government Regulations in evalu- 

222 ating a liquid antiseptic? A. I am not familiar with 
the—all of the tests that they now employ as stand¬ 
ards. I am familiar with some of the tests thev use. I 
have had a number of bacteriological tests made upon de¬ 
vices and preparations in the last few months. 

• #*•*•**#• 

Q. Did you request them to make any tests of this prepa¬ 
ration? A. No. I didn’t request them to. 

Q. Did they make any tests of the preparation ? A. No, 
the reason being we know what sodium hypochlorite 

223 will do in certain solutions and dilutions. 

Q. Is it very difficult to make such a test? A. 
There is no necessity for it. We know alreadv. We have 
talked to the experts who have made them before. They 
told me what to expect. 

241 Q. Well, you say you keep abreast of the literature 
on the subject. Did you ever read the work by Stone- 
man & McCall, Textbook on Periodontal Plasia? A.. I 
might have; I read a number of textbooks on Periodontal 
Plasia. 

********** 


IS 


252 Eugene Cable 

#*###*•**• 

275 Q. If you can answer my question I think we can 
bring out what we intended. Did you file over at the 

Patent Office an affidavit of Dr. Fossy ! A. Vos. 

Q. And is a photostatic copy of that on file at the Federal 
Trade Commission? A. Yes. 

Q. Now, I have in my hand a copy of that affidavit, subject 
to my producing the original or at least a photostatic copy 
of the original from the Federal Trade Commission, which 
I hope may be here at any minute. Mr. Lieb is now attempt¬ 
ing to obtain those papers from the Federal Trade Com¬ 
mission file. In order to save time and not delay the hear- 
imr further I would like to make a formal offer of the affi¬ 
davit of Dr. Fossy, assuming at all times that I can prove 
to viour satisfaction that there is an original affidavit on 
file. I will show a copy to Mr. Doyle. 

Mr. Doyle. I object to the admission of this affidavit, Mr. 
Solicitor, first on the ground that it is pure hearsay. There 
is also contained many statements in the nature of expert 
testimony upon which I am denied the right to cross-exam¬ 
ine the affiant. Furthermore, it fails to state the methods 
and practices used and pursued in the use of the prepara¬ 
tion which is alleged to have been used in this particular 
instance. One of them is used as a sole treatment or as 
an adjunct, and it doesn’t state whether or not the im¬ 
provement which he claims he received was due to Pyro or 
to numerous other treatments which the affidavits states he 
received. 

276 It doesn’t say anything about diet or anything 
else, Mr. Solicitor. There are many, many things in 

the picture which are wholly unexplained by the affidavit 
and which require necessarily the cross-examination of that 
affiant, to determine the true picture. 

Mr. Friedman. I would like to say on the record the 
reasons why I believe evidence of this character should be 
received. 
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The Assistant Solicitor. Let me first ask you, Mr. Fried¬ 
man. Vou state that the alleged affidavit was actually exe¬ 
cuted? 

Mr. Friedman. Yes, sir. 

The Assistant Solicitor. There is no reference to a signa¬ 
ture or a statement that it was executed before a notary 
public. 

Mr. Friedman. Yes, sir; it happens to be an unconformed 
copy—As 1 told you, the original is on file in a Govern¬ 
mental office. I happen to have a signed letter which con¬ 
tains the substance of the affidavit which the- 

The Assistant Solicitor. (Interposing.) Well, in the first 
instance, then you are offering this affidavit with the under¬ 
standing that it actually was executed, but that you would 
have proof of that. 

Mr. Friedman. There is no doubt whatsoever. 

Mr. Doyle. Do you have any proof as to who prepared 
the affidavit? 

Mr. Friedman. The affidavit was prepared by Dr. Fossv 
himself, with the exception possibly of the jurat and the 
legal construction because it is a copy of a letter which he, 
himself, wrote. 

277 Mr. Doyle. Prior to executing the affidavit? He 
submitted the letter first? 

Mr. Friedman. He wrote the letter himself and then an 
affidavit was drawm which is in substance the same as the 
letter. 

Mr. Doyle. I think that if you are going to offer the affi¬ 
davit the letter ought to be offered too. 

Mr. Friedman. Well, I would be very happy to offer the 
letter. 

Mr. Doyle. What is the date of the execution of the affida¬ 
vit? 

Mr. Friedman. May I answer that? 

The Assistant Solicitor. The affidavit doesn’t show when 
it was executed; however, it says that it is “subscribed to 
and sworn to before me this blank day of March, 1934.” 
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Mr. Friedman. The letter is dated July—July what, Mr. 
Doyle ? 

Mr. Doyle. This letter is July 9, 1934. 

Mr. Solicitor, it doesn’t, as I recall the copy of the affida¬ 
vit, nor does this letter which has now been offered, in any 
particular paragraph mention the preparation Pyro. 

Mr. Friedman. Well, I can establish by the testimony of 
the witness that the product the affiant used was Pyro. That 
is the only distinction. 

By Mr. Friedman. 

Q. Was the preparation that the doctor used identical 
with Pyro? A. Yes. 

The Assistant Solicitor. I don’t think that is proper tes¬ 
timony, Mr. Friedman. 

278 By the Assistant Solicitor. 

Q. This affidavit, the one you received from this doctor, 
was this secured by you for the purpose of using it in con¬ 
nection with the literature? A. I beg your pardon? 

Q. Was this signed in connection with using it for your 
literature? A. No. Dr. Fossy volunteered that. He told 
me that I should have a letter, and I have never used any 
doctor or any dentist—anything that has ever been given 
to me by a physician or a dentist as advertising. I didn’t 
consider that ethical. 

The Assistant Solicitor. Will you state your reasons, Mr. 
Friedman, as to why you think this affidavit or letter is ad¬ 
missible. 

Mr. Friedman. My reasons for considering this affidavit 
admissible are briefly these: In the first place, the informal¬ 
ity of these proceedings is such that we are not bound by 
the strict rules of evidence in the presentation of proof, as 
I have always understood. In the second place, with re¬ 
spect to witnesses, particularly professional witnesses, who 
are a thousand miles or more aw T av from the City of Wash¬ 
ington, the cost of producing them here in person, both 
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from the standpoint of paying their travelling expenses and 
paying them as professional experts for their time, would 
be prohibitive and result in a deprivation to the respondent 
of the possibility that their proof could be offered. In the 
third place, in a prior proceeding of this Department, I 
refer to the matter of Harvest House, the Govern- 

279 ment offered in evidence approximately a score of 
affidavits from various persons, mostly physicians 

throughout the United States, which affidavits were received 
in evidence and used by the Department in arriving at a 
determination of that proceeding; and I believe that if the 
Government with its resources is permitted to utilize proof 
of that character the interest of fairness requires that the 
respondent, particularly in view of his limited means, 
should be afforded equal consideration. 

And finally I would like to say that if the Government— 

if this proof should be received and the Government should 

desire to rebut it in anv wav bv affidavit or bv further in- 

* » » » 

vestigations through post office inspectors or otherwise, of 
any of the affiants, I have no objection whatsoever to the 
Government submitting at any time—even after the conclu¬ 
sion of the hearing, provided I am supplied with a copy— 
any affidavit proof that the Government desires to do by 
way of rebuttal of the proof that I am tendering in the 
form of these affidavits. 

The Assistant Solicitor. As you said a few moments ago, 
you discussed informally before the hearing started this 
morning the possibility of having received in evidence in 
this proceeding certain statements and affidavits. I told 
you at the time that I would pass upon their admissibility 
when they were offered. In so far as your first reason for 
this affidavit and the letter being received in evidence; 
namely the informality of the proceeding, and that we are 
not bound by the strict rules of evidence, it is true that 
these proceedings are not conducted as formally as 

280 a court proceeding, nevertheless in fraud order pro¬ 
ceedings relating to medical enterprises it is my 
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understanding that the measure of proof that is required 
is strict, and the Government offers in these medical fraud 
proceedings evidence by way of witnesses in medical tes¬ 
timony. The affidavit offered is in the nature of hearsay 
testimony and under the recognized rules of evidence it 
would not be admissible. 

In so far as the burden placed on the respondent to pro¬ 
duce professional witnesses, you state that it would be a 
burdbn because of the expense involved in producing wit¬ 
nesses from various parts of the country, and by prevent¬ 
ing vou from having in evidence an affidavit of this charae- 
ter you might be deprived of the possibility of proving his 
contention, I told you informally this morning—or at least 
I made the statement—that there are dentists and physi¬ 
cians and other scientific experts here in Washington—Of 
course, I am not making any suggestions as to what evi- 
dnece you should produce—but there are dentists and phy- 
sicia'ns, and experts of various kinds in Washington if the 
respondent desires to avail himself or can produce any such 
witnesses. 

The affidavit itself contains conclusions of the affiant as 
well as statements allegedly made to him by other parties 
which would be in the nature of testimony by those other 
parties, physicians, and dentists. 

281 Mr. Friedman. At that particular point, I submit 
that the Government’s own witnesses, Dr. Norris for 
example, testified that their findings and conclusions "were 
based upon conversations with others, too; and I think a 
scientific man or a qualified physician can act on the basis 
of statements made by others, whereas in many instances 
a layman might not be properly equipped to reach a sound 
scientific conclusion, so I think that that particular objec¬ 
tion is one that is not peculiar to Dr. Fossy’s affidavit. 

Mr. Doyle. Dr. Norris is here for cross-examination. 

The Assistant Solicitor. And furthermore, I recall that 
Dr. Norris said—I believe you read in one place what he 
based his conclusions on. I think that is what you are talk¬ 
ing about. 
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Mr. Friedman. Yes. 

The Assistant Solicitor. In addition to his own knowl¬ 
edge on the subject and his studies in the field he is quali¬ 
fied as an expert, but he mentioned over and above that, of 
course, that he had discussed and talked to other members 
of his profession, that did not interfere with his qualifica¬ 
tions in anv wav. He didn’t make anv statement as to what 
somebody told him on that particular subject. 

Mr. Friedman. Well, Dr. Fossy also deposes of his own 
knowledge and I think that his qualifications are such as to 
entitle him to have a valid opinion on the subject of this 
character inasmuch as the other physician has. 

282 The Assistant Solicitor. Well, for the reasons 
which I have mentioned I believe that this affidavit 
that is offered, or a copy of an affidavit, and letter are both 
hearsay and not admissible. 

Mr. Friedman. I respectfully except; and may I ask per¬ 
mission in the brief that I intend to file to renew mv argu- 

ment as to the admissibility of these affidavits if I may do 

» * 

so without offense later; or it might be considered I am 
naturally precluded from any reference to this affidavit 
and anv others bv its exclusion. 

* V 

The Assistant Solicitor. Well, of course, you will be per¬ 
mitted to offer anv argument that vou care to in vour brief. 

Mr. Friedman. And I note vour ruling that the degree of 
proof that is required in these proceedings is strict and in 
one sense I think that is a good thing so far as the Gov¬ 
ernment’s proof is concerned, too, because I think an appli¬ 
cation of that same strict rule might have considerable bear¬ 
ing on the outcome. 

Now, T have a number of similar affidavits. Shall T offer 
them seriatim or as a group and obtain a ruling for the pur¬ 
poses of the record. 

The Assistant Solicitor. Well, if you say that the affida¬ 
vits are of the same character as this affidavit- 

Mr. Friedman. (Interposing.) Well, no two of them are 
exactly alike; that I would like to indicate which affidavit I 
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have offered so that the entire batch of affidavits may be 
marked as one exhibit for identificaiton. I will read briefly 
the affidavits that I intended to offer just by identifying 
them with the names of the respective deponents, if I 
may. 

2S3 I offer in evidence an affidavit of John W. Ford, 
DDS, as sworn to in the State of Kentucky on April 
22, 1935. 


The Assistant Solicitor. These all appear to be copies of 
affidavits. 

Mr. Friedman. These are copies, but the originals are 
on file in this city. 


Mr. Friedman. Then T offer an affidavit of Dr. George 
W. Laliberta. a practicing dentist, sworn to in the State of 
Florida, in 1935. I haven’t the exact date. 

An affidavit of Dr. Harry E. Fry, a practicing dentist, in 
the State of Florida: sworn to in 1935. 

An affidavit of Dr. J. G. Campbell, a practicing dentist, 
sworn to in the State of Florida, in 1935. 

An affidavit of Dr. W. V. MeU. 


Would it help any if I interrupt to give the office addresses 
of these various dentists? 

Air. Doyle. It might, for the record. 


Mr. Friedman. All risdit. I will go back a minute, and 
where I have them here I will supply them. 

Dr. Ford is in Warren County, Kentucky. I have no 
street address here. 

2$4 Dr. Laliberte has offices at 7 East Flagler Street, 
Miami, Florida. 

Dr. Fry has an office in the Grand Building, Miami, 
Florida. 
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Dr. Campbell has an office at 227 North East Second Ave¬ 
nue, Miami, Florida. 

Dr. W. B. Mell, a practicing dentist with an office at 5909 
N. E. Second Avenue, Miami, Florida. 

Mr. Doyle. What is the date of that? 

Mr. Friedman. I haven’t the date of that. The last line 
is missing on this page so I can’t give you the date of that 
affidavit. 

Mr. Friedman. Dr. If. R. Wood, a practicing dentist, of 
137 N. E. First Avenue, Miami, Florida; sworn to in 1935. 

Dr. S. D. Rambo, Jr., a practicing dentist. I have no 
street address here, but I believe it is in Miami, Florida; 
sworn to on March 22, 1935. 

Dr. B. N. Hamm, a practicing dentist, having an office at 
229 Biscavne Boulevard, Miami, Florida; one affidavit 
sworn to in 1934; and the second one sworn to in April, 
1935. 

Dr. D. L. Wilkerson, a practicing dentist, having an office 
at 503 Huntington Building, Miami, Florida; affidavit made 
in 1934; and the second one from Dr. Wilkerson 
in 1935. 

285 Dr. Samuel G. Alderman, a practicing dentist, hav¬ 
ing an office at 510 First National Bank Building, 
Miami, Florida; sworn to in 1934. 

Dr. Joseph B. Margolies, a practicing dentist, in the 
Olympia Building, Miami, Florida; affidavit made in 1935. 

Dr. John W. Goggin, practicing dentist, offices at 810 
Congress Building, Miami, Florida; that affidavit is sworn 
to in 1935. 

Dr. Charles H. Noble, a practicing dentist, with offices in 
the Lorraine Arcade, Miami, Florida; affidavit sworn to in 
April, 1935. 

Mr. Lieb. I have here a sealed envelope addressed to the 
Solicitor Miles from the Federal Trade Commission which 
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contains certain records, data, and affidavits on file with the 
Federal Trade Commission, and they are to be used here 
as evidence if we are permitted by the Solicitor. 

The Assistant Solicitor. I open the envelope and it con¬ 
tains a letter dated January 14, 1941, on the letterhead of 
the Federal Trade Commission, Washington, Office of the 
Secretary. “Honorable Vincent M. Miles, Solicitor for the 
Post Office Department, Washington, D. C. Re: Your file 
30778-F. Dear Sir: Transmitted herewith are the follow¬ 
ing documents: 

“Laboratory report O. K. Powell (P-14) 

“Antiseptic Evaluation of Prof. Taub (pp. 15, 16, 63, 64, 
65, and 66) 

“Antiseptic Evaluation of Mr. Theobalt (pp. 17-20) 
286 “Affidavits of Messrs. Kcnnard (p.50),Devore (p. 

52). Vernstein (p. 56), Arrant (p. 57), Wilkerson 
(pp. 21-24). Hamm (pp. 25-27), Ford (p. 28), Fry (p. 29), 
Campbell (p. 30), Rowell (pp. 37-8), Speer (p. 67), Rentz 
(pp. 82-93. inch), Theobald( pp. 76-79, incl.). 

“Photostatic copies of affidavits pp. 114-154, incl. 

“Letter to American Dental Association of Jan. 5, 1939 
(pp. 158-160). 

“These documents are forwarded to you at the request 
of Harry A. Lieb. Esquire, attorney for the Cable Company, 
for consideration in connection with a matter now pending 
before your office. 

“Sinco these documents constitute a part of the official 
records of the Federal Trade Commission, they are sub¬ 
mitted with the understanding that they will be returned 
to this Commission as soon as they have served the pur¬ 
poses of the matter now pending before you. 

“By direction of the Commission. 

1 “(Signed) OTIS B. JOHNSON, 

Enc.” Secretary.” 
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The Assistant Solicitor. I presume, Mr. Friedman that 
you wish to go through this file of papers and perhaps make 
an offer. After they have served your purpose they are to 
be returned for the Solicitor for returning to the Federal 
Trade Commission, as requested. 

287 Mr. Friedman. May I request in any event that 
they remain intact in this envelope so that there may 

be no complaint by the Federal Trade Commission about 
any of them being mislaid. 

The Assistant Solicitor. All right. 

Mr. Friedman. I would like to indicate for vour infor- 
mation, Mr. Connolly, that in your absence, in addition to 
the affidavit of Dr. Fossey, I identified fifteen other affida¬ 
vits of physicians and dentists relating to this product. 

Mr. Doyle. They were all dentists, weren’t they? 

Mr. Friedman. I think I stand corrected on that. I think 
these are all dentists with relation to this product, and I 
make a formal offer of those in evidence. 

The Assistant Solicitor. Well, when they are sold in con¬ 
nection with this product, of course, you merely identified 
the names of the affiants, did you not? 

Mr. Friedman. The names and addresses were given. 

The Assistant Solicitor. And the dates of the alleged 
execution. 

Mr. Friedman. That is right. In order to make a ruling 
on these, Mr. Connolly, do you think it would be necessary 
to examine their contents? 

The Assistant Solicitor. I think it might be desirable 
to examine the affidavits. 

288 Mr. Doyle. Mr. Solicitor, these affidavits are all 
made by dentists. Without reciting a detailed objec¬ 
tion to each one of them, I might make a general state¬ 
ment, and if I am to be corrected, why, I can be corrected. 

They recite, as does the affidavit of Dr. Fossey, they con¬ 
tain statements in the nature of expert testimony. They 
recite varying benefits derived from a preparation made by 
Mr. Cable. No preparation is named. 
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They recite in certain instances—One of them, for ex¬ 
ample, says “I never used any surgical treatment,” yet he 
extracted a tooth. 

There is also stated in the one instance that his wife ac¬ 
complished a cure with the use of this preparation, but 
there was still considerable soreness of the gums. 

In general, they testify as to the merits of this prepara¬ 
tion and make statements of fact which need to be explained 
by way of cross-examination; and in line with your ruling 
on the previous affidavit they are substantially the same 
and I make the same objection as made to the affidavit of 
Dr. Fossev. 

And just one other thing! In many instances they indi¬ 
cate that this thing is used as an adjunct and not as a whole 
treatment. 

Mr. Friedman. May I ask the witness one question with 
respect to the first objection raised? 

The Assistant Solicitor. Yes. 

289 By Mr. Friedman. 

Q. Do you know of your own knowledge, Mr. Cable, the 
product referred to by these various dentists in their affi¬ 
davits? What product was it that they were using? A. 
Well, it is the Cable solution. All of those were gotten when 
I was having it tested and experimented with, and there 
was no name. I never heard of the name then. 

Q. Did you supply the solution to each one of the indi¬ 
viduals that made an affidavit? A. Each one. 

Q. Mr. Cable, was the solution you supplied the same as 
the solution now sold as Pyro? A. Absolutely; it has never 
been changed. 

By Mr. Doyle. 

Q. The Solution referred to in their affidavits is identical 
with the solution of Pyro now on hand? A. Absolutely. 

Mr. Doyle. I make the same objection, Mr. Solicitor, as 
I did on the affidavit of Dr. Fossey. 
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Mr. Friedman: I submit that the affidavits speak for 
themselves, as to the experience of the various dentists with 
this preparation and I certainly don’t feel that—they 

290 as a body of dentists in Florida and Kentucky hav¬ 
ing used this preparation with the results claimed by 

them in those affidavits and resulting in the opinions ex¬ 
pressed by them—we could under any circumstances fur¬ 
nish an adequate substitute for their evidence by attempting 
to get physicians or dentists in the City of Washington to 
testify on that account. 

I would like to point out further—and Mr. Cable could 
testify to that effect. 

By Mr. Friedman. ~ 

P • i ^ 

Q. Is Dr. Wilkerson an official of any dentil organiza¬ 
tion? A. He is the president of the State and County Den¬ 
tal Society or was at that time. They don’t stay for life. 
They appoint them one after the other. 

Mr. Doyle. Mr. Solicitor. I also contend that it is quite 
true what Mr. Friedman said that we should count the ex¬ 
perience of these dentists in the use of this solution in the 
office treatment of pyorrhea. 

Mr. Friedman. Well, it appears in each one of the affida¬ 
vits that the preparation was used without any surgical 
adjunct whatsoever; and I would like to say with regard to 
the extraction of the tooth that I don’t consider the extrac¬ 
tion of the tooth as a treatment of the condition of the gum, 
referred to in those affidavits. That is something that is 
entirely independent, and given for further informa- 

291 tion, and besides it would appear that the experience 
of dentists with this preparation in clinical cases 

would be at least as significant as theorizing by an expert 
who had never taken the trouble to try the preparation in 
clinical use. 

Mr. Doyle. You say that affidavit, Mr. Friedman, also 
states that this preparation was used as a curative treat¬ 
ment of pyorrhea, and vet he states in the paragraph pre- 
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ceding that that he still has considerable soreness and ten¬ 
derness of the gums. 

Mr. Friedman. I think the record shows that no witness 
called by the Department has testified that he has ever used 
Pyro or tested it for the purposes to which it is referred. 

Mr. Doyle. It is stated that he uses the same drugs, Mr. 
Solicitor. 

The Assistant Solicitor. I have examined all these docu¬ 
ments or affidavits and they appear to be subject to the 
saihe objections which were raised by Mr. Doyle as to the 
introduction of the first affidavit and, therefore, the objec¬ 
tion will be sustained. 

Tq which I except. 


Mr. Friedman. 
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